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Abstract: This article first briefly reviews the history of corporate punishment, introduces corporate crimes provided in criminal law in China and then tries to answer the question whether corporate punishment is working as legislators expect according to statistics and reports. Furthermore, it summarizes the characteristics of current prevention policy of corporate crime in China and points out its main problem. Finally, it expounds possible way out referring to practices abroad. 

Introduction 
  Corporate criminality and punishment were excluded from laws and academic works throughout the 1950s to 1970s in China. On one hand, a planned system had been dominating economic activities since the socialist transformation in the beginning of the 1950s, thus units lacked motivation to commit illegality, in other words, desire to maximize profits in China. On the other hand, theories on crime definition and constitution of a crime advocated by legal scholars of the former Soviet Union, which were thought to have a strong relationship with criminal theories in Germany, 
 were transplanted into China without major changes by Chinese scholars in the 1950s and 1960s. 
Considering that the standpoint against the inclusion of corporate criminal liability still speaks louder in German academic circle, even nowadays, due to belief in the fundamental principle of Roman law that a legal person cannot commit a crime, 
 it was understandable that Chinese scholars and legislators refused to recognize corporate criminality. Therefore, it was not until the early 1980s, when China decided to implement the opening and reform policy, did corporate punishment attract political and academic attention and begin its own history. 

One of the key factors in the opening and reform policy in the 1980s in China is a swift shift from a planned economy system to a market one, which led not only to fundamental changes in ownership, positive market activities and greater economic enthusiasm, but also to increase of illegality by legal persons now capable of gaining their own benefits, e.g. according to official statistics, the amount involved in smuggling committed by units from 1986-1990 reached as high as 1.339 billion, which accounted for 61.8% of that in all smuggling cases. Statistics from the National Bureau of Environment Protection also showed that enterprises were responsible for the largest part of water and air pollution. Surveys conducted on 168 thousands of enterprises from 1985-1987, discovered that the annual discharge of industrial waste water was 29.18 billion tons, accounting for 80% of the total amount in China; the annual discharge of used gas was 716 million m3, 81% of that national wide. 
 

   Due to the pressure of corporate illegality and the desire to restore market order through criminal punishments, which are believed by decision-making figures to be the most effective measures, China recognized corporate criminal liability in Custom Law in 1987, and since then, adopted around 10 special criminal laws providing corporate punishment, before the overall amendment of Criminal Law in 1997. After that, the People’s Congress of China has enacted one separate criminal law and six Amendments to the Criminal Code that thereby create more corporate crimes and provide more severe punishment. In addition to legislative instruments, the Supreme People’s Court of China, either independently or jointly, has also issued Judicial Interpretations in order to deal with specific problems in sentencing culpable corporations. However, authoritative statistics show that corporate crime is continuously increasing in spite of enforcement agencies’ great effort in investigation and prosecution. Therefore, now might be the time to rethink prevention policy of corporate crime in China. 

   This article introduces corporate crimes provided in criminal law in China and then tries to answer the question whether corporate punishment is working as legislators expect according to statistics and reports in the first part. Then, it summarizes the characteristics of current prevention policy of corporate crime and points out its main problem in the second part. Moreover, it analyzes factors common in prevention policies in different countries and expounds possible way out referring to practices abroad in the third part. 
I  Current Situation of Corporate Crime in China
Presently, there two laws providing corporate crime in China, namely, Criminal Law amended in 1997 (hereafter, 97 Criminal Law) and a separate criminal law titled Decision of Standing Committee of People’s Congress on Punishing Purchasing Foreign Exchange by Defrauding, Depositing Foreign Exchange outside China by Illegal Way and Unlawful Trade of Foreign Exchange promulgated in Dec.12, 1998, which was intended to protect foreign exchange reserve and safeguard financial stability in China during the far-reaching Asian financial crisis at end of the 1990s and established a new crime referred to as crime of purchasing foreign exchange by defrauding. Corporate crime may be defined in more than one way in theory, but according to article 30 of 97 Criminal Law, corporate crime refers to an act committed by a corporation and prescribed as a crime by criminal laws.
 It is worth mentioning that on the occasion that a branch or an inside department of a corporation commits a crime on its own behalf and also possesses all criminal proceeds, the crime in question should still be dealt with as a corporate one according to Summary of Meetings of Courts of All Levels on Trying Financial Crimes issued by the SPC on Jan.1st, 2001.
Distribution of 142 corporate crimes in 9 of 10 Chapters in Specific Part of  97 Criminal Law and the separate criminal law  mentioned above corresponds to legislature’s aim to control corporations’ influence on social order, especially on economic order and business organization nature of corporations: 59% are crimes disrupting the order of the socialist market economy in Chapter III, which accounts for more than 90% of crimes provided in the chapter, 25% are those obstructing the administration of public order in Chapter VI and 6% are those endangering public security in Chapter II. Corporate crimes in the remaining 6 chapters account for only 10% of the total number. 
 　　Due to the absence of systematically collected and officially published data on convicted corporations and corresponding sentences, it is impossible to give an overall and accurate description of the practice of corporate punishment in China. However, as noted above, nearly all crimes in Chapter III of Specific Part of 97 Criminal Law may be committed by a corporation and are actually in practice, so we might get a general understanding on the current situation of corporate crime and the efficacy of corporate punishment from annual statistics of crimes of disrupting order of socialist market economy settled at first instance by people’s courts at all levels in China. According to statistics published by the China National Bureau of Statistics from 1998 to 2007, 
 criminal cases of disrupting order of socialist market economy increased rapidly from 1997 to 2000, which may have resulted from the fact that 97 Criminal Law changed many criminal acts that used to be charged as crimes of a natural person into corporate crimes. Then, from 2000 to 2004, it decreased slightly. However, it has been again increasing since 2004, partly because of the special anti-commercial crime campaign. It might be inferred from the comparatively stable amount of cases settled since 2000 (see Graph I below) that China has been keeping tough on criminal corporations and is becoming even tougher, as can be seen by the quick increase in cases handled by courts after 2004, yet it may also be said that continuous increase of corporate cases implies we shouldn’t expect too much from corporate punishment. 

Graph I Annual Cases of Chapter III handled by People’s Court (1997-2006)
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Moreover, China has shown its resolution in punishing high-level officials and powerful State organs involved in corporate crimes. On Apr.7th, 2008, Rongkun ZHANG, one of the key defendants in the so-called Shanghai Social Security Fund Case, was convicted of five crimes including corporate bribery and sentenced to 19-year imprisonment. Two investment corporations listed as defendants at the same time were also convicted and respectively fined 230 million and 50 million RMB, the former might be the highest fine in the history of corporate punishment in China. 
 What is more important, is that it is Zhang and his corporations that led to investigation of Shanghai Social Security Fund Case and convictions of more than 30 major officials in Shanghai including Liangyu CHEN, former member of Political Bureau of Central Committee and secretary of Shanghai Committee of Communist Party of China. Two years prior, Wurumuqi Intermediate People’s Court of Railway Transportation of Xinjiang Uygur Autonomous Region of China became the first State organ that was charged with accepting bribery from corporations in July 2006. 
 This case is constructively meaningful as it is the first one in which a court that was authorized by the Constitution to punish was prosecuted.    

    However, continuous and severe punishment of criminally liable corporations does not seem to be working as an effective deterrent element and corporate crime is still a dooming threat in China, e.g. according to China Youth Daily published on Jan.12th of 2007, humiliated by tax evasion by real estate corporations, the State Council of China ordered the State Administration of Taxation to conduct a special inspection on tax payment of real estate corporations in Shijiazhuang, capital of Hebei province. According to the latter’s authorization, the National Tax Bureau and Local Tax Bureau of Hebei province were jointly in charge of inspecting 100 major corporations in Shijiazhuang. The result was more than surprising in that tax evasion was so common that nearly all corporations inspected committed illegal activities such as tax evasion. According to the National Tax Bureau of Shijiazhuang assigned by the National Tax Bureau of Hebei province, the total amount of income tax evaded by only 20 real estates corporations it inspected was as high as 896.6 million RMB within the short period of 2003 to 2005. 
 

    Why isn’t corporate punishment functioning as legislature anticipated? It can be explained from various perspectives, e.g. unclear ownership, complex relationships between corporations and administrative organs, weak supervision, and deficiencies in the existing system of corporate punishment. However, judging from the fact that causes of corporate crime are plural, it might be macro ones, e.g. it was said that in the 1970s when America was greatly impacted by corporate crime, “the changes in our economic structure, particularly with respect to marketing, distribution, and investment, have resulted in increases in economic crimes at a rate that exceeds the rate of population growth,”
 and it might also be micro ones, e.g. an empirical study concludes that “crime occurs less frequently among firms in which management has a larger ownership stake,” 
 it would be impossible to effectively control corporate crime without an integrated and effective prevention policy. Then, what is the current prevention policy of corporate crime like in China? 
II Characteristics and Main Problem of Current Prevention Policy of Corporation Crime

 1. Characteristics of Current Prevention Policy of Corporation Crime
Although corporate punishment was established as early as in 1987 in China, its actual application began from the second half of 1990s, because in the first half of 1990s, “few organizations have been convicted or even prosecuted. Instead, when an offense is particularly serious, officials of the corporation are prosecuted as individual offenders for the crime committed by the organization.”
 Therefore, “by and large, in China corporate liability has been a concept on the books that rarely operates in practice” 
 till the implementation of 97 Criminal Law. Since the entry into new century, increase of corporate crime has been pushing China to make and perfect a prevention policy on the basis of corporate punishment, Characteristics of which might be summarized as following.
 (1)Expansion of Scope of Corporate Punishment
Criminal punishment is traditionally considered as the most powerful weapon against crime in China. As new types of corporate crime kept appearing as along with the deepening of economic reform, Chinese decision makers have been trying to apply corporate punishment to a wider and wider scope. After 1997, the standing committee of National People’s Congress of China has adopted 6 amendments to 97 Criminal Law, half articles of which deal with corporate punishment (see Table I below). Stipulations in these articles can be classified into 2 categories.
Table I Articles in Amendments I-VI
	
	Time of Adoption
	Articles concerning corporate punishment
	Articles of  Amendment
	Percentage of the Former

	Amendment（I）
	12/1999
	7
	9
	77%

	Amendment（II）
	08/2001
	1
	1
	100%

	Amendment（III）
	12/2001 
	2
	9
	22%

	Amendment（IV）
	12/2002 
	7
	9
	77%

	Amendment（V）
	02/2005 
	0
	4
	0%

	Amendment（VI）
	06/2006
	9
	20
	45%

	Total
	
	26
	52
	50%


   One is that establishing new crimes, such as article 4 of Amendment (III), article 4 of Amendment (IV) and article 3 of Amendment (VI). One common feature of these articles is that they are all inserted into an existing article as the first paragraph, e.g. article 4 of Amendment (IV) provides that, “the following article shall be inserted into article 244 of 97 Criminal Law as Paragraph I of the article,” and thereby creates a new crime protecting minors under the age of 16 from being hired to conduct extremely intensive physical labor, work at high altitudes or work (in wells or work in an explosive, flammable, radioactive or poisonous environment.

The other is that expanding current application scope of punishment. The first approach is to extend corporate punishment to more subjects by modifying description of crimes, e.g. article 8 of Amendment (IV) changes paragraph I of article 164 of 97 Criminal Law into, “Whoever, for the purpose of seeking illegitimate benefits, gives money or property to any employee of a company, enterprise or other units, if the amount involved is relatively large…….” Compared to the original prescription, 
 the amendment extended the criminal actor of the given crime from “any employee of a company or enterprise” to “any employee of a company, enterprise or other units”. 

    the second one is to change crime pattern, e.g. article 1 of Amendment (IV) amended article 145 of 97 Criminal Law into, “Whoever produces medical apparatus and instruments or medical hygiene materials that are not up to the national or trade standards for safeguarding human health or sells such things while clearly knowing the fact, and if it is serious enough to endanger human health, shall be sentenced to…….” This article converted the crime in question from a crime of consequence, established in the original provision
, to one of potential damage by substituting “causing serious harm to human health” with “serious enough to endanger human health” and thereby extended punishment to acts that haven’t caused, yet are potential to cause, actual harm. 

  (2) Strike against Special Crimes
    Accompanying expansion of scope of corporate punishment, decision makers are also carrying out special campaigns in order to strike and prevent special corporate crimes, among which the on-going anti-commercial bribery campaign is the most known one. The so-called commercial bribery refers to bribery committed by business organizations or their employees in order to gain or maintain transactions, and after the year of 2000 it has been proven a common practice almost in all areas of economy, e.g. it was reported that it annually robbed 772 million RMB of state assets, or about 16% of all taxes paid by the industry for the whole year. 
 Moreover, according to an empirical research reported in 2006, a big number of foreign corporations in China are foreign companies were involved in 64 percent of the 100,000 corruption scandals that have been investigated in China over the past ten years, and the number keeps rising. 

  The cause of surprising increase of commercial bribery might be two-fold. On one hand, commercial bribery can be done in any form, e.g. “foreign companies have offered officials luxury sightseeing tours disguised as business trips, paid huge tuition fees so the client's children can study abroad, and offered free EMBA training, all in order to acquire cheaper land and gain swift official approval.”
 On the other one, it might be blamed on weak law enforcement. Therefore, China launched the special anti-commercial bribery campaign in 2006 aiming to restore market rule and authority to the government. 

   The campaign resulted in a big number of prosecutions and convictions of culpable corporations. However, what is more worthy of being mentioned is severe punishment of high-level officials. According to 2008 annual report of Supreme People’s Procuratorate, 35 officials at the level of province/ministry and 930 officials at the level of bureau were investigated during the past 5 years,
 some of which have been convicted, e.g. Liangyu Chen, former member of political bureau and secretary of Shanghai Committee of Communist party of China, was convicted of accepting bribery and sentenced to 18 years imprisonment in 2008, 
Zhihua Liu, deputy major of Beijing, was sentenced to death penalty with two years suspension in 2008
and Shouye Wang, deputy commander of Marine of China, was sentenced to life imprisonment in 2006
almost for the same reason.  
   The anti-commercial bribery campaign also led to amendments of laws, e.g. it was the debate whether doctors who accepted bribery could be punished according to then criminal law that led to the amendment of article 164 of 97 Criminal Law. Before adoption of Amendment (VI), there were two articles punishing individuals accepting bribery, article 164 and article 385 of 97 Criminal Law, but neither was applicable to doctors. As mentioned above, article 164 could only be applied to an “employee of a company or enterprise” and article 385 punishes only a “State functionary”
, while doctors are neither employee of a company or enterprise nor State functionaries, since hospitals to which doctors belong are Stated-owned institutions. Therefore, a leading professor of criminal law concluded that doctors taking bribes shouldn’t be punished according to criminal law. 
On one side, illegality of medical organizations was so serious and widely spread that it was endangering the whole pharmaceutical industry; on the other side, judicial organs were unable to punish it with criminal penalty, considered the most powerful tool to strike crime. Therefore, legislature made the decision to amend article 164 of 97 Criminal Law.

(3)Introduction of Corporate Social Liability
   Another important characteristic of current prevention policy of corporate crime in China is the introduction of corporate social liability (CSR), which is intended to strengthen self-disciplining and urge corporations to embrace ethical or other actions that go beyond formal requirements while application of State power is being expanded. CSR has been debated for a long time in China, e.g. shocked by the fact the so many serious human-caused disasters happened every year and many of them might be prevented if proper effort had been made by corporations, scholars suggested that “as China undertakes a rapid restructuring of state-owned industries, an emerging sense of CSR should eventually result in significant changes” in 2005. 
 Although some peoples argue that it is too early for Chinese companies to embrace the CSR concept, since most businesses are still at the early stages of developing technological know-how and are struggling for their survival, 
Chinese legislature introduced CSR in laws promulgated in recent years, e.g. the Law on Employment Contract of China adopted in June 2007 stipulated in article 4 that an employer shall establish a sound system of employment rules so as to ensure its employees enjoy the employment rights and perform the employment obligations. Where an employer formulates, amends or decides rules or important events concerning the remuneration, working time, rest, vacation, work safety and sanitation, insurance and welfare, training of employees, work discipline or management of labor quota is directly relating to the interests of the employees thereof, such rules or important event shall be discussed at the general meeting of employees or all employees, who shall put forward proposals and opinions. Furthermore, the Law required in article 8 that when an employer hires an employee, it shall faithfully inform him of the work contents, conditions and location, occupational harm, work safety state, remuneration, and other information about which the employee requires to be informed. 

   The Circular Economy Promotion Law of China might be a better instance that entered into force as of Jan. 1, 2009. The Law is expected to offer more powerful protection to environment from pollution and better reservation of natural resource in China. According to article 9 of the law, enterprises and institutions shall establish a sound management system and take measures to reduce resource consumption and the generation and discharge of wastes, and improve their recycling and resource recovery level. Moreover, article 15 makes it a rule that any enterprise which produces products or packing materials under the catalogue of mandatory recovery shall recover its waste products or packing materials, recycle those waste articles if possible, or make bio-safety disposals if those waste articles cannot be reused due to economic or technical restrictions. Furthermore, article 21 requires demands enterprises engaging in power, oil processing, chemical, steel, non-ferrous metals and building materials, etc. shall replace fuel oil by clean energies including clean coal, petroleum coke and natural gas, and stop using oil generating sets and oil-fired boilers which do not comply with provisions of the State within the scope and time limit provided by the State.

    Meanwhile, China are also making effort to turn CSR into reality. It was reported that China’s National Textile and Apparel Council, a government-led industry association, was piloting a CSR standard among ten member enterprises and was likely to extend this to the whole industry around 2007, 
 and stimulated by medicine incidents and the serious situation of bribery disclosed by major cases in recent years, Chinese pharmaceutical and advertising industry were also trying to provide corresponding corporations better CSR guidelines and a transparent mechanism within which they can operate.
 
2. Main Problem in Current Prevention Policy

    It is necessary to emphasize judicial response, such as expansion of application of scope of criminal punishment and prosecution of responsible corporations mentioned above. However, Judging from the fact that corporate crime is, to a certain degree, a product of market economy and causes of corporate crime include both organizational and personal ones, judicial response alone would not be able to succeed in reducing corporate illegality, e.g. it was reported that the anti-commercial bribery campaign succeeded in investigating 31119 cases, which involved a total amount of 7.079 billions Yuan, and confiscating illegal proceeds from more than 2,600,000 institutions and 49 supervision organizations during Aug.2005 to Aug.2007, but according to an official in charge of the campaign, “judging from the practice, the effect is unsatisfactory and more problems has become more and more serious and obvious. ”
 Therefore, it would be insufficient only to make effort to strengthen punishment and enhance law enforcement without making wise use of other conditions, such as administrative supervision and that of a third party, and insofar as I am concerned, this is the main problem in current prevention policy of corporate crime in China. Following parts will only focus on two problems, administrative supervision and role of a third party.
   (1) Weak Administrative Supervision
 Administrative supervision should be quite strong from the perspective of legislation, because administrative organs can take coercive measures almost as powerful as those that law provides for police and prosecution except those limiting personal freedom and what is more important, they are imposed less procedural restrictions on and awarded some measures that judicial organs don’t possess, e.g. the Anti-monopoly Law of the People’s Republic of China that became effective on Aug.1st,2008 provides in article 38 that the Anti-Monopoly Law Enforcement Authority shall conduct investigations into suspect Monopolistic Conducts according to law, for the purpose, it has the right to conduct inspection of business premises or other relevant places of the undertakings under investigation, examine or copy the relevant documents and information including related documentations, agreements, accounting books, business correspondence, electronic data, etc of the undertakings, interested parties and other relevant entities or individuals subject to the investigation, seal and detain relevant evidence, and inquiring bank accounts of the undertakings. Moreover, the Anti-monopoly Law authorizes the Anti-Monopoly Law Enforcement Authority to require the Registration and Administration Authority for Social Organizations to cancel registration of responsible organizations, and this is a right that law hasn’t given to the court of law. 
However, Administrative supervision is very weak in terms of actual application in that administrative organs seem reluctant to utilize the power awarded by the law, e.g. according to the 2006 annual report of the Supreme People’s Court, courts at all levels tried 1050 cases involving causing a serious accident in construction and causing a serious labor accident in 2005, and supervisory organizations should obviously bear legal responsibility due to their gross negligence. Therefore, their level of qualification shall be reduced or their certificate of qualification be revoked according to article 69 Construction Law of China enacted on 1st Nov. 1997, which stipulates that “any project supervision and control unit that acts in collusion with the construction unit or building construction enterprise, practicing fraud and lowering project quality shall be ordered to make a rectification, imposed a fine and its human quality grade shall be lowered or the human quality certificate revoked”. However, such administrative sanctions were scarcely applied, if not ever. What is worse, an administrative organ may give up its duty in a shrew way, the national inspection exemption system is a proper example. 
The national inspection exemption system was introduced around 2000. On December 5, 1999, the State Council issued a circular to strengthen product quality supervision, saying that “products having stable quality, high market share and having passed State or provincial-level inspections for three consecutive years can be rated as inspection-exemption products,” that is to say, once an enterprise obtained the national inspection-exemption qualification, its products would be free from inspections by inspection agencies at various levels for a period of three years. The only obligation of the enterprises was to report the quality of their products to department of State Council in charge and provincial quality supervision bodies once a year. It was argued that the system was problematic, e.g. it was pointed out that, for corporations, whether large or small, the pursuit of maximum profit will always remain the ultimate goal. When some enterprises are granted inspection–exemption status, it is possible for them to operate beyond the control of regulators, which, in turn, could undermine the health and safety of the consumers. Therefore, it has experienced strong criticism. According to a survey conducted by the Chinese Business View newspaper among its readers on whether the inspection exemption system should be cancelled, 67.3 per cent of the 1,267 respondents thought that the system should be cancelled considering the frequent incidents of inspection-exemption products. 
The biggest problem in this system is that government gave up something that it should not, that is, the inherent duty as holder of people’s trust.
   (2) Absence of Strong Third-Party Supervision
   Three important parties are involved in corporate crime, and they are the State, corporations and citizens. The State is responsible to ensure that corporations comply with legal rules and offer good products and services; corporations have to responds to needs of citizens and abide by laws in order to make profit and survive; citizens, potential victims in corporate crimes, are entitled to report to the State, complaint to corporations and supervise the State and corporations to make it sure that the former is fulfilling its duty and the latter not committing something that might infringe on their legal interests. That is to say, in order to effectively prevent corporate crimes, the three parties mentioned above should be able and are willing to do what they are supposed to do. However, in current prevention policy of corporate crime in China, supervision by citizens, or in another word, third party supervision, is excessively weak and thus can not play its part properly, and the Sanlu milk incident in 2008, which lead to death of 6 infants and diseases of urinary systems of near 30 thousands and thus lighted the outrage national wide,
 has made this point quite obvious.
   According to reports, as early as late 2007, Sanlu Corporation had received consumer complaints saying some children had shown negative symptoms after drinking baby formula. In March 2008, the General Administration of Quality Supervision, Inspection, and Quarantine (GAQSIQ) of China, which is “in charge of national quality, metrology, entry and exit commodity inspection, entry-exit health quarantine, entry-exit animal and plant quarantine, import-export food safety, certification and accreditation, standardization, as well as administrative law-enforcement,” 
also received similar consumer complaints but no inspection or similar measures were taken. On May 17, Sanlu’s consumer service department reported the situation that Sanlu’s baby formula contained excess nitrogen – levels up to six times higher than other formula brands to a company management team, although the nitrogen finding raised suspicions of melamine contamination, not until July 24 did Sanlu send 16 batches of baby formula for testing to the Technical Center of Hebei’s Inspection and Quarantine Bureau. A week later, the bureau replied 15 batches contained melamine. After that, Sanlu reported to local government what is going on but neither Sanlu nor the government disclose the inspection result to the public. Not until Sep.8th, when the media reported that 14 babies in Gansu Province had been diagnosed with kidney stones and related ailments after drinking Sanlu baby formula, did the scandal break. 
Four days latter, the government finally stepped in, but the company had already sold 69 batches of tainted baby formula, weighing more than 813 tons, between August 2 and September 12.
 
    The above process showed that consumers were in an extremely weak position when confronted with corporate illegality and might not be able to get enough support from government and related social organizations, such as the Consumers’ Association. Had the consumer supervision been strong, or had government properly fulfilled its duty and implemented inspection upon receiving complaints, the whole thing might have been changed. Many infants would not have been suffering from the contaminated milk and those who were suffering would get proper treatment earlier. The 9 months from December 2007 to September 2008 is too long for all the infants and their mothers.
III Possible Way Out

  1. Three Parts of a Prevention Policy

   Corporate crime is a threat to all economies in the world. Therefore every State is constructing prevention policy according characteristics of its political and economic system so as to make wise use of all conditions available, such as to promote corporate governance and strengthen third party supervision. Generally speaking, current prevention policies of corporate crime in various countries are composed of three parts. 

    The first part is State policy, which means all measures aiming at reducing corporate illegality guaranteed by State power. Broadly, the content of State policy is two-fold, one is to deter corporate illegality by punishment, either criminal or administrative one, and this is the reason that countries are criminalizing more corporate activities, e.g. France, a country that traditionally hold that a corporation is incapable of committing a crime, recognized corporate criminality in 1994 when amending its Penal Code. Then, it further enacted the “Perben II” law aimed at matching changes in criminal behavior in March 2004, which adopted the principle of generality by deleting the part that limit corporate crimes within the scope of “cases provided for by law or by regulation” in the first paragraph of Article 121-2 of the Penal Code, 
whereby all offences have been applicable to legal entities since January 1st, 2006. Another recent instance is Corporate Manslaughter and Corporate Homicide Act 2007 adopted by U.K, which created a new offence that, in England and Wales or Northern Ireland, is to be called corporate manslaughter and, in Scotland, is to be called corporate homicide,
 and thus has expanded corporate crimes to the traditionally true crimes. The other is to urge corporations to promote governance, better management and facilitate outside supervision, e.g. Japan, after being confronted with several major corporate criminal cases after 2000 such as the Livedoor and Murakami Fund scandals, adopted its own version of the Sarbanes-Oxley Act of 2002 in 2007, which are intended to make executives accountable for actions they take and to protect investors with greater transparency. 

 The second one is corporate policy, in another word, all steps taken by corporations themselves in order to prevent illegality by enhancing responsibility of managers and other employees. Corporate compliance program, a comprehensive and formal program designed to prevent, detect and respond to violations of corporate policies by an organization's employee, is a typical mode of corporate policy. Such a program usually requires risk analysis and identification of substantive areas in which compliance policies are needed; creation of monitoring and auditing procedures, including reporting systems, to evaluate program effectiveness; establishment of a framework for discipline, program revision, and corrective action, and so on. Although after the collapse of Enron it has been suggested that “Compliance Programs are fundamentally flawed, as their efficacy relies on the assumption that corporate leaders will always act with beneficence,”
 corporations have become increasingly willing to accept responsibility for monitoring their own activities recently as “a vigorous and effective ethics and compliance program provides two critical components of corporate self-governance: it causes a corporation to conduct its business in strict accordance with all applicable laws, rules, and regulations and it persuades corporate employees at all levels that operating within the bounds of the law is in the corporation's interest and, more importantly, in the interest of all of the corporation's employees.”

    The last one is social policy, which means to prevent/punish corporate criminality by not only formal means such as criminal punishment but also other social forces in indirect ways, such as making good use of media monitoring, consumer supervision and market mechanism. For instance, when amending Law on Certified Public Accountant in 2007, Japanese legislature chose not to establish criminal punishment for auditing legal persons although support for criminal liability was also considerably strong. The main reason is that if given a criminal penalty, a legal person’s reputation would be damaged and certified accountants working for it would resign, thus on-going audit would be negatively affected. Moreover, it has been proven by actual examples that market mechanism will function in place of criminal punishment, for instance, an audit legal person was ordered to close temporarily due to offering false certifying documents in May 2006. Consequently, it lost both its reputation and employees. However, it didn’t seriously learn from the previous lesson and again committed the same mistake after being reorganized in the last month of the same year, which resulted in its complete closure. 

2. The Way out for Prevention Policy of Corporate Crime in China
   Both plural causes of corporate crime and characteristics of current prevention policy implies that to make an integrated policy supported by State power, corporate self-discipline and third-party supervision might become the way out for China. Such a policy requires laborious and long-term effort, such as more laws, more powerful law enforcement, transparency of information and development of NGOs, but it will finally pay back. Presently, as far as I am concerned, it is urgent for Chinese decision makers to take the following steps.

 2.1 To reform corporate punishment 
The need to reform corporate punishment has become a commonly recognized opinion among Chinese scholars, judges and prosecutors and proposals have also been brought forward. 
 As voluminous works on this subject already exist, it is neither necessary nor meaningful to reiterate those suggestions here. Therefore, I will only try to outline future reform of corporate punishment in China from a broader perspective by discussing two legislative principles in reforming corporate punishment that might be helpful to the realization of its purposes. 
  (1) Diversifying corporate punishment
    Current criminal law in China provides only one type of punishment for culpable corporations, namely, criminal fine. However, practice has proven that in order to work as an efficient deterrent element and not be considered as part of routine costs by corporations, corporate punishment itself should be directed at causes of corporate crime and able to be applied flexibly while abiding by the basic principles of criminal law. This implies that now might be the time for China to adopt more types of punishments in addition to fine, and this is a common choice of countries punishing corporate crime, e.g. French penal code provides 9 types punishments for criminal corporations in addition to fines, namely, dissolution, prohibition of one or several professional or social activities, placement, closing permanently or temporarily, preclusion, prohibition against making public offerings, prohibition against making payments by check, confiscation and posting a notice. 

   Actually, many of the punishments adopted in French penal code can be found in existing administrative laws in China, e.g. as for closing business on short or long term, second paragraph of article 68 of Construction Law of China provides that “a contractor who offers bribes in project contracting shall be ordered to stop business operations for rectification, have the level of qualification reduced or shall be revoked the certificate of qualification in addition to the punishment provided for in the previous paragraph”, and according to article 40 of Price Law of China, business operators who have violated one of the acts listed in article 14 of this law shall be ordered correct, if the circumstances are serious, they shall be ordered to stop operation or have their business licenses revoked. As for prohibition against making public offerings, article 77 of Government Procurement Law of China provides that in any of the circumstances listed in the article, the provider shall prohibited from participating in any government procurement activities within one to three years. Considering that, as mentioned above, it seemed administrative organs in charge preferred fine to these measures, so it would not be difficult to diversify corporate punishment in China in that, in many cases, what legislators need to do is to move relevant provisions from administrative laws into criminal law.
   (2) Specifying corporate punishments

It might also be necessary for legislature to specify corporate punishment at the same time, because the ultimate purpose of licensing punishments in criminal law is not to punish, but to offer norms of conduct according to which persons, natural and legal, can anticipate how the law will react to their commission or omission and thereby make the wise choice. In this sense, it would be more helpful to give citizens and organizations a clear and definite picture of matching acts with likely results, especially in the case that punitive results mean loss of freedom, property or even life. Therefore, no matter what and how many punishments against corporate crime might be adopted into criminal law, it would benefit both the State and corporations to specify corporate punishments. As the first step, Chinese legislature now needs to improve provisions concerning fine and its application.

Current Criminal Law provides that a criminal corporation should be punished by fine in General Part and confirms it in Specific Part. However, it expresses it in quite an ambiguous way. As for corporate crimes, except a few articles scaling a fine to value involved in specific crimes, 
the typical expression is that, “Where a unit commits a crime, it shall be fined,” without other limits or interpretations. Although the Supreme People’s Court enacted Regulations on Application of Punishment of Property on 15th Nov.2000, it doesn’t help much as it only provides that the People’s Court should decide the amount of fine according to circumstances of the crime in question, such as criminal proceeds and loss caused and the perpetrator’s capability of paying the fine, and where there is no limit on amount of fine, the minimum amount shall be no less than 1000 Yuan. 

   The vaguer the legislation is, the more important judges’ discretion becomes. Discretion is necessary for a judge in choosing an appropriate punishment to fit a crime, but excessive discretion may lead to the danger that judicial discretion trespasses into legislative territory, which is against the universally accepted rationale of division of powers. Moreover, ambiguousness in legislation also has the potential to cause chaos in practice. Therefore, proper limitation on fines and their application is necessary. 
How can fines be specified in the case of China? Taking into consideration requirements of preciseness, applicability and flexibility, the following way might be feasible. First, establish a base fine , which may be the greatest of (1) amount of sales, (2) monetary proceeds, (3) monetary loss a corporate crime causes, (4) other amounts involved in a crime or (5) monetary expenditure made to eliminate harmful influence caused by a corporate crime. Then, provide a percentage or both a maximum and minimum percentage within the scope of which judges may decide an amount according to the circumstances in a given case, such as nature of crime, societal loss and policy considerations. Third, the Supreme People’s Court of China edit guiding cases to offer direct and vivid instruction in the form of judicial interpretation or trial reference. 

2.2 To strengthen the role of NGO
   As mentioned above, citizens’ supervision is vital to prevention of corporate crime. However, citizens as individuals are unable to play their role as anticipated, and we need to express our opinions, requirements and proposals and take actions through NGOs if we wished to protect our legal interests, just as what it once was said: “as democratic idea gradually take roots among the people and democratic awareness and auto management ability of the people improves step by step, people will pursue further and more auto management and participate into management, so as to more effectively realize and protect self democratic rights. The development of NGO is the major path to realize these objectives.” 

   According to statistics issued by the Ministry of Civil Affairs in Statistic Report on Development of Civil Affairs 2005, there had been totally 315,000 NGOs of all types in China. However, NGOs are quite dependant in that, on one hand, the “main income resources of China’s NGOs are from the government and they have incomplete fiscal system. 50% of their incomes are from financial appropriation and allowance provided by the government, 3.6% are project expenses of the government”, and on the other one, they are “a large number of NGOs in China are transformed from functional department of government, or established directly by governmental authority, therefore, they rely too much on government in terms of acting mode and administrative system, and play roles as subsidiaries of government as well.”
 Correspondingly, NGOs in fact could not function effectively in the area of prevention of corporate crime now, for instance, the Consumers’ Association gave no strong support and substantial help to victims either at the stage of complaining or claiming compensation in the Sanlu incident, although it was established in order to “carry out social supervision over commodities and services, and to protect the lawful rights and interests of the consumers,” and in charge of “reporting to relevant administrative departments, inquire into and put forward suggestions on issues concerning the lawful rights and interests of the consumers and supporting the consumer whose rights and interests are infringed upon in filing the suit against the act which infringes the lawful rights and interests of the consumers.”
 

Therefore, the role of NGOs must be strengthened if we wished it to play an effective role in prevention policy of corporate crime in China. On one hand, they need more independence in order to act more freely as citizens’ speakers and watchdog in market economy; on the other one, they ought to promote their management and accept supervision from the State and citizens, because it is also not impossible for them to commit corporate crimes.    

2.3 To guarantee victim compensation

Traditionally, “criminal law is conceived in terms of punishment, not of compensation. But this conception needs to be challenged. Increasingly, victims are perceived to have a legitimate role not just in the processes of criminal enforcement but also in regard to penalty.”
 This opinion is gaining more and more support in the field of corporate punishment, e.g. the “making amends” mode of restorative justice brought forward with by English scholars “takes place in a negotiated process between the offender and victim, the offender acknowledges fault and undertakes a task of reflecting that acknowledgment. The task and the underlying acknowledgement reveal a show of concern for victim’s interest by the offender.” 
 To stress and guarantee victim compensation is not only the call of justice, but also that of the ultimate goal of criminal law to restore social order by punishing, because victims might find fewer reasons to respect current social order if their interests cannot properly be protected.      

According to existing legislation in China, victims may claim compensation for material loss caused by crimes they suffered from through two types of procedures, one is collateral civil procedure in criminal cases and the other is separate civil procedure. Unfortunately, neither of the procedures is satisfactory due to the desperately low enforcement rate. As for collateral civil sentences, it was estimated that 75% of victims were unable to receive compensation around 2006 even in the comparatively developed Guangdong province, 
 and in some regions it might be much worse, e.g. authoritative statistics show that no victim had been able to gain compensation through collateral civil procedure at the Chongwen District Court of Beijing from Jan. 2001 to Oct.2004. 
Enforcement rate of civil sentences is much higher. According to statistics disclosed in 2007, it might be estimated around 54.9%.
 However, it still means nearly half of plaintiffs cannot obtain actual compensation.  

   What to do to change the situation mentioned above? The compensation fund in Sanlu case implies that victim compensation can be guaranteed as long as there were strong and positive governmental interference. According to reports, during the trial of Sanlu Corporation, China's Dairy Industry Association announced that 22 dairy producers that sold products tainted with an industrious chemical known as melamine, including the Shijiazhuang-based Sanlu Group, would jointly set up a fund to offer compensate victims who fell ill or died after drinking tainted baby formula.
 Therefore, one choice would be enhance government’s responsibility.
    Another choice might be to list victim compensation into the criminal regime, and this could release victims from monetary and proof burdens such preparing evidences and hiring a lawyer. Moreover, compared to the enforcement rate of civil sentences, that of criminal sentences is guaranteed by much greater power and this means it’s more likely for victims to be actually compensated. 

IV Conclusion

    There is potential for corporate crime in a market economy as long as calculated benefit exceeds prospective punitive consequence. Therefore, whatever effort we make corporate crime will still be there. However, we can reduce corporate to a tolerable degree by making and positively implementing an integrated prevention policy. This policy, judging from plural causes of corporate crime, should make wise use of not only State power, but also self-discipline of corporations and other social conditions. Current practice of striking corporate crime in China implies that Chinese decision maker laid too much emphasis on judicial response and too less on the latter two. Therefore, now might be the time for decisions makers to rethink and take positive steps to perfect current prevent policy of corporate crime.  
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