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1. Introduction

Article 2 (2) of the Korean Civil Code provides that "the right shall not be abused."  However, this provision fails to specify under what circumstances right is abused and to address the legal effect of abuse of right. So this provision is classified as one of the so-called general clauses. Subsequently, there is a fierce controversy about the meaning of the provision, but to date no one has successfully provided a persuasive theory. And the case law of Korea does not show a coherent form either.

This article analyses the doctrine of abuse of right from the perspective of law and economics.  It focuses on the most frequent cases where applicability of the doctrine is at issue.   The issue here is, under what circumstances a landowner (“L”)'s claim to remove a building on her land becomes abuse of right against the building owner (“B”) who constructed the building without any right to use the land? 

The first part of this article describes the current status of the debate in Korean law. The second part is an economic analysis of the problem. In essence, I will try to show the importance of the transaction cost in finding the abuse of right. In particular, the distinction between the ex ante transaction cost and the ex post transaction cost will be emphasized. And the third part examines the current precedents in light of this analysis. The fourth part tries some comparative observation.

2. The Current Debate in Korean Law

It is generally recognized in the academia that the following factors are to be considered in finding the abuse of right: the intent of L to harm B; the balancing of L’s gain and B’s loss from removing the building; B’s knowledge of trespass to L’s land; and the timing of exercise of the right. However, the relationship between these factors is not clear.

One important topic of the controversy is whether the intent of L to inflict the harm to B is a necessary condition. Many scholars, although recognizing that this is an important factor, do not regard this as a necessary condition. 

The precedents of the Korean Supreme Court are not uniform on this point. The main trend of the case law requires that the intent to inflict the harm is a necessary condition.
  But other precedents opined that the intent to inflict the harm is not always necessary
. According to the third group of the precedents, the intent to inflict the harm is still necessary, but presumed by the objective circumstance that the exercise of the right lacked legitimate cause.

Other factors that were considered as important by the Korean court were as following: the discrepancy between L’s gain and B’s loss; whether the L refused to sell the land to B at a reasonable price offered by B or L requested an unreasonable price to B; and whether B knew the trespass at the time of the construction of the building. However, whether these factors must all exist in order to acknowledge the abuse of right is not clear.

3. Economic Analysis

a. Coase Theorem and Abuse of Right Doctrine

The starting point of the analysis is the discrepancy between L’s gain and B’s loss. If L’s gain is greater than B’s loss by removing the building, there is no room for the application of the abuse of the right doctrine. Socially, it is beneficial for the building to be removed.

If L’s gain is smaller than the loss of the building, then should L’s request to remove the building be denied as the abuse of right? The answer is yes only in some restricted circumstances. The reason is that there is a possibility that L and B can negotiate over the sale of the land. According to Coase (1960), if the transaction cost is zero or negligible, it is indifferent to whom, between the competing parties, the right is accorded.  This is the so-called Coase Theorem.

Applying this theorem to this situation means that, if the right to remove the building is conferred to L, although B’s loss due to the removal is greater than L’s gain, B can purchase or rent the land from L. On the other hand, if B can retain the building without the consent of L, but B’s gain is smaller than L’s loss, L can purchase the building from B. So in either case there can be no waste of resource.
 

Based on the said approach, it seems that there is no need for recognizing the abuse of right doctrine. Then why is this doctrine necessary? The reason lies in that there can be a high transaction cost that prevents the successful negotiation between L and B. In this case, recognizing the doctrine can be useful in preventing the waste of resource. Accordingly, it follows that the abuse of right should be recognized only when there is a high transaction cost.

B. Property Rule and Liability Rule

On the other hand, denying L’s claim to remove the building for the reason that it amounts to abuse of right does not mean that L’s right is denied altogether; i.e., L’s right to claim damage against B is unaffected. In this respect, it can be said that L’s right is protected by the liability rule instead of the property rule. 


Calabresi and Melamed (1972) have distinguished between protecting right or entitlement: property rule and liability rule.
 A right or entitlement is protected by a property rule to the extent that someone who wishes to remove the right from its holder must buy it from him in a voluntary transaction in which the value of the entitlement is agreed upon by the seller. If the right is infringed, the right holder can remove the infringement. Therefore, L’s right to remove the building erected without her consent corresponds to the property rule. In this case, B must pay the price determined by L to use the land. Otherwise, the building is removed.

In contrast, whenever someone may destroy the initial entitlement if she is willing to pay an objectively determined value for it, this entitlement or right is protected by a liability rule. In the present situation, if L’s right to remove the building is denied for the reason that exercise of such right is the abuse of right, B is entitled to use the land without L’s consent provided that B pays for L’s damage that is equivalent to the reasonable rent. 

It is clear that the property rule protects the right holder more fully than the liability rule. Then why is the liability rule necessary at all? The reason is that the cost of establishing the value of right by negotiation is so great that even though a transfer of the right would benefit all concerned, such transfer will not occur. If a collective determination of the value were available instead, the beneficial transfer would quickly come about.
 

C. The Conditions for Admitting the Abuse of Right Defense

From the foregoing, the following conditions for admitting the abuse of right can be derived.

(1) B’s loss due to the removal of the building should be far greater than L’s gain.

(2) There should be a high transaction cost between L and B to negotiate over the sale or rent of the land. There can be two kinds of transaction costs. The ex ante transaction cost is the cost B should have incurred before erecting the building, e.g., the costs to find the owner of the land and negotiate with her are the ex ante transaction cost.  The ex post transaction cost is the cost L and B should incur after erecting the building that is the cost needed to negotiate.

(1) The Balancing of Loss and Benefit. 

If B’s loss is smaller than L’s gain, it is obvious that the application of the abuse of right doctrine is unnecessary. But there is a room for the application of the doctrine if B’s loss is greater than L’s gain no matter how small the difference between the gain and the loss. Generally, B’s loss should be far greater than L’s gain. The reason lies in that the court can commit an error in finding the quantity of loss and gain. Besides, there can be an error in finding the other conditions, namely, a high transaction cost between L and B. To minimize this kind of error, L’s loss should be far greater than L’s gain. The precedents of the Korean Supreme Court have uniformly required this point.
 

(2) Ex Post Transaction Cost

If L and B can freely negotiate over the use of the land, there is no need to deny the claim of L to remove the building, even if B’s loss is far greater than L’s gain. The waste of resource resulting from the removing the building can be avoided by the negotiation between L and B. Accordingly the existence of high transaction cost between L and B that prevents the negotiation is a necessary condition for finding the abuse of right.

In an ordinary situation, there seems no reason that the transaction cost between L and B should be high. The parties of the negotiation are only two, and the object of the negotiation is determined.
 It is a fair guess that many disputes of this kind are settled through the negotiation of the parties without any recourse to the court since the transaction cost is low. 

But there are some cases that the disputes cannot be settled by the negotiation of the parties. The reason is that there exists a bilateral monopoly. L can negotiate only with B and vice versa. Consequently, the parties have the incentive to act strategically (the problem of strategic behavior or hold-out). Sometimes L would require unreasonably high price from B. Although B has offered a reasonable price to L exceeding the market price for purchasing the land, L rejects such offer requiring the price that is 2 or 3 times higher than the market price. In such case, the intervention of the court of denying the claim of L to remove the building on the ground that L’s conduct amounts to the abuse of right can enhance the efficiency. In other case, B would reject the offer of L to purchase or rent the land, insisting the status quo. In such case, the court should permit the claim of L, even if B’s loss is far greater than L’s gain. This can induce B to negotiate with L.

Many Korean precedents considered the ex post transaction cost as an important factor. For example, the Supreme Court decision of December 21, 1965 (case no. 65da1910) held that plaintiff’s claim to remove the building was the abuse of right. In this case, plaintiff (“P”) and defendant (“D”) had entered into negotiation over the sale of the part of the land that the building occupied. D offered P the price that was 4 or 5 times higher than the market price. But P rejected such offer, increased the price and demanded that D should buy the entire land and the house P owned. These circumstances were taken by the court as relevant factors in denying the claim of P. 

In other case in which the court has acknowledged the claim to remove the building, even though B’s loss was far greater than L’s gain, B has failed to negotiate in good faith. For example, in the Supreme Court decision of May 22, 1990 (case no. 87daka1712), the plaintiff has required the defendant city, which had erected the town hall on plaintiff’s land without plaintiff’s consent, to purchase the land at the price defendant had assessed. But the defendant showed no sincere interest to the request of the plaintiff. The Supreme Court has opined that the claim of the plaintiff to remove the town hall should not be deemed as the abuse of right, even if the removal of the building would cause great loss to the city far exceeding the gain to plaintiff and enormous damage to the public interest. 

(3) Ex Ante Transaction Cost

There is another constraint in finding the abuse of right. Though the ex post transaction cost is high, the court should not deem L’s claim to remove the building as the abuse of right when the ex ante transaction cost for B was low. For example, if B had known that she would trespass L’s land by erecting a building, B should be expected to negotiate with L over the use of land. But B chose to erect the building without negotiation. In such case, denying L’s claim to remove the building as the abuse of right does not enhance efficiency. Admitting the defense of abuse of right in such case entails expenses of trial. These expenses could be easily avoided if B chose to negotiate with L. Subsequently, courts should give incentive to negotiate with L. This can be accomplished by permitting L’s claim. In other words, courts should protect L by the property rule when the ex ante transaction cost is low, regardless of the amount of ex post transaction cost.

The same rule should be applied when B did not know the fact of trespassing, but easily could have known that she would be trespassing another’s land. That means that, if B were grossly negligent in not knowing the trespassing, L’s claim to remove the building should not be deemed as the abuse of right. However, if B believed that she had the right to use the land and there was no fault in believing so, the ex ante transaction cost is not low. Therefore, provided other conditions are fulfilled, L’s claim to remove the building should be deemed as the abuse of right.  

What would be the result if B could have found that she had no right to use the land, but in finding the truth she incurs some not negligible expense? In this case, it cannot be said that the ex ante transaction cost is not high. Therefore, under some circumstances, the defense of abuse of right can be accepted. 

The Korean precedents have treated the process of occupying the land by B as highly relevant factor. For example, the Supreme Court decision of October 7, 1975 (case no. 75da1571) held that the claim of the plaintiff to remove the building should not be deemed as the abuse of right unless it was found that the defendant had occupied the land knowingly or grossly negligently. And the Supreme Court decision of February 25, 1997 (case no. 96da43607) opined that the claim of plaintiff to remove the hidden ditch that was erected with the consent of the former landowner could be abuse of right. But when B knew that she had no right to use the land at the inception of her occupation, the court has never found the claim to remove the building as the abuse of right.
 

Comparable problem exists in the realm of the adverse possession. The Supreme Court decision of August 21, 1997 (case no. 95da28625) overruled former precedents, stating that the trespasser, knowing at the beginning of the possession of the land that she has no ownership right to the land nor any legitimate expectation of obtaining the land, could not assert the doctrine of adverse possession. This can be justified from economic perspective in light of a low ex ante transaction cost. 

4. Examination of the Precedents in Light of the Foregoing Analysis

In this section, I will examine whether the Korean precedents conforms to this theory. As mentioned before, the precedents considered the three conditions, but whether these conditions must all exist, in order to acknowledge the abuse of right, is not always clear.   

A. Cases Denying the Abuse of Right

Many cases denying the abuse of right can be explained by the low ex ante or ex post transaction. 

For example, the Supreme Court decision of May 14, 1996 (case no. 94da54283) can be understood as denying the abuse of right because the ex ante and ex post transaction costs were both low, although the loss to the defendant and public interest was great. In this case, the defendant electric company had erected electric cable tower without getting landowner’s consent. Later plaintiff had acquired the ownership of the land. The defendant invoked the defense of abuse of right, asserting that plaintiff had acquired the land with the knowledge of the existence of cable tower, plaintiff demanded the removal of the cable tower after 13 years of acquiring the land and the removal of the cable tower would cause great difficulty in supplying the electricity to the neighboring cities.

The appellate court denied the facts asserted by defendant and rejected the defense of abuse of right. The Supreme Court held that the appellate court was incorrect in denying the facts asserted by defendant, but the conclusion could be sustained. The Supreme Court opined that the defendant had not endeavored to get the permission of the landowner at the time of erecting the cable tower, and had made no effort to get the consent from plaintiff, i.e., defendant could have gotten the right to use the land by way of expropriation. Therefore, the claim of plaintiff could not be deemed as the abuse of right. This decision clearly shows that the absence of high ex ante and ex post transaction costs makes the defense of the abuse of right unacceptable.

The Supreme Court decision of July 22,1986 (case no. 85daka2307) can be understood as rejecting the defense of abuse of right due to the low ex ante transaction cost. In 1978, the City of Seoul had planned as a part of zoning plan erecting hundreds of houses in the area where plaintiff owned land. The City of Seoul had acquired land from others, but the plaintiff rejected the sales offer made by the City of Seoul because he had regarded the offered price to be too low. Nevertheless, the City of Seoul continued to build houses on the plaintiff’s land notwithstanding the plaintiff’s objection, and the plaintiff obtained an injunction from the court prohibiting the building of houses. However, the City of Seoul finished building of houses, disregarding the injunction. The defendants acquired the houses built on plaintiff’s land from the City of Seoul. The negotiation between plaintiff and the City of Seoul continued without avail and the plaintiff brought an action against defendants to remove the houses owned by defendants. 

Appellate court rejected plaintiff’s claim since it amounted to abuse of right because the real intent of plaintiff was to sell the land at a high price to the City of Seoul by inflicting harm to the defendants, rather than using the land to itself. But the Supreme Court reversed the appellate court’s decision. The Supreme Court opined that plaintiff’s claim could not be deemed as the abuse of right because the current situation was the result of unlawful act of the City of Seoul, which, without negotiation with plaintiff and disregarding the injunction issued by the court, built the houses on plaintiff’s land and that it was against social justice to require the plaintiff to acquiesce the result of this unlawful act. Though plaintiff were demanding high price to the City of Seoul, this result was brought by the City of Seoul; therefore, such demand could not be a ground to deny plaintiff’s claim as the abuse of right.

In this case, the Supreme Court has rejected the defense of abuse of right due to the low ex ante transaction cost, although there was a strategic behavior at plaintiff’s side.

B. Cases Admitting Abuse of Right

In many cases admitting the defense of abuse of right, it is not always clear whether the courts are requiring that all three conditions should exist. But in some cases the courts clearly held that all three conditions should exist.

The Supreme Court decision of September 7,1999 (case no. 99da27613) is a good example. In this case the defendant electric company had expropriated the land from plaintiffs and had built a large transformer substation on it. However, the expropriation was invalidated due to an error in the process of escrowing the expropriation price. Plaintiffs brought an action against the defendant to remove the transformer substation.

The appellate court rejected the claim since plaintiffs’ conduct amounted the abuse of right and the Supreme Court affirmed. The major facts appellate court had ascertained are as following: the removal of the transformer substation would result in great difficulty in supplying the electricity to neighboring cities; the market price of the land was about 6 hundred million won, whereas the cost of building a new transformer substation would be about 16 billion and 4 hundred million won; plaintiffs had rejected the offer of defendant to buy the site of the transformer substation and surrounding land at 120 % of market price; the defendant was willing to buy the site of the transformer substation and surrounding land at the price recommended by the court, but plaintiffs were unwilling to sell the land at that price; and plaintiffs had acquired the land for the purpose of building a factory, but because of the zoning plan no additional factory could be built on the land.

Based on such factual findings, the appellate court held that the claim of plaintiffs was abuse of right because the removal of the transformer substation would give plaintiffs little value, whereas the loss to defendant would be great and the intent of plaintiffs was only to inflict loss and pain to defendant.

The Supreme Court affirmed, opining that defendant had expropriated the land in a legitimate way, but it had lost the right to use the land because of an error in the process of escrowing the expropriation price.  Also, the removal of the transformer substation would result in great damage not only to defendant, but to the public interest in general, and the sale of the land at the price of defendant’s offer would bring to plaintiffs no loss but some gain. 

This case neatly fits the foregoing analysis. First, there was great discrepancy between plaintiffs’ gain and defendant’s loss. Second, defendant was innocent in acquiring the possession of the land. Third, there was a strategic behavior at the side of plaintiffs.

5. Excursion: a Comparative Law Perspective

A comparison with other countries can be helpful.
 In other countries, the situation is a little different. B erected her house on her own land, but this house trespasses a few inches into L’s land. Can L demand the removal of the encroachment?

In Germany, paragraph 912 of the Civil Code reads, “If the owner of a soil in the construction of a building has built beyond the border line without intention or gross negligence, the neighbor must suffer the building unless before or right after the overtaking of the borderline he has objected. The neighbor must be compensated with cash rent.” Hence, it may be explained as legally fixed liability rule in case of the high ex ante transaction cost.

In Italy, Article 938 of Code Civil reads, “If a portion of the adjoining land is occupied in good faith in the construction of a building, and the owner of that land does not object within three months of the day on which construction began, the court, taking account of the circumstances, can attribute the ownership of the building and the occupied soil to the builder. The builder is required to pay the owner of the soil double the value of the area occupied, as well as compensation for damages.” The basic purpose of this provision can be said as the same as paragraph 912 of the German Civil code.

The precedents of the U. S. tend to order the trespasser to pay monetary damage only, if the trespass was due to innocent mistake and the removal of the encroachment is difficult or results in excessive expense compared to the inconvenience to the adjoining landowner.
  

However, the French cour de cassation protects the landowner with the property rule without exception, that is, the encroachment should be removed no matter how trivial the encroachment is and the trespasser acted in good faith. In this situation, the abuse of right doctrine cannot be applied.
  But recently, cour d’appel of Grenoble has applied the abuse of right doctrine when the landowner suffers little pain due to the encroachment.
 According to Lebreton, the French lower courts tend to reject the removal of the encroachment when the encroachment is small and the trespasser acted in good faith.

Therefore, it can be said that from the perspective of comparative law, the balancing of loss and damage and the ex ante transaction cost are considered as relevant. Only French cour de cassation does not adopt this position, though the recent trend of French court is somewhat different.  Nevertheless, whether the high ex post transaction cost is relevant is unclear.   

6. Conclusion

This article analyzed the abuse of right doctrine in case of an action brought by the landowner demanding the removal of building owned by others within the landowner’s land. According to this analysis, three conditions are necessary for admitting the defense of abuse of right. The conditions are the discrepancy of B’s loss and L’s gain, the high ex ante transaction cost, and the high ex post transaction cost. 

And most of the Korean precedents have applied these conditions. However, from comparative perspective, the role of ex post transaction cost is not clear. The future research should focus on this point.
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