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Do informal institutions matter? - Confucian values on the transition to

the rule of law in Vietnam.

“Confucianism was a problematical enterprise from its inception, and, as it responded to the challenges of each age, addressing some perhaps but not others, it had both its successes and its failures. Looked at in this way, the “good and bad points of Confucianism” actually tend to go together. We get nowhere by conceiving of them as fixed points in a static system. They are to be recognized, if at all, as mirroring each other in a convoluted historical process, as constants and continuities in the midst of discontinuities and difficulties” 

(De Bary, 1988: 136)

1. Introduction

What informal institutions are and how they effect a change of the whole institutional framework. Voigt (2002) defines institutions consisting of rules plus sanction mechanism. Accordingly, he distinguishes internal institution (as informal institution) from external institution (as formal institution) basically by defining whether such rules are based on the state enforcement or not (only the formal one based on the state enforcement). There are five types of institution, namely: i) convention + Self- enforcing (type 1 - internal); ii) ethical rule + Self- commitment of the actor (type 2- internal); iii) Custom + informal societal control  (type 3- internal); iv) Private rule + Organized private enforcement  (type 4-internal); and v) State law + Organized state enforcement (external).  

Other authors as North (1990) make a distinction between the formal rules including laws and regulations stipulated by the state and “informal constraints” which are conventions and codes of behaviour. Following this definition, Aoki (2001) argues, “humanly devised constraints” may be informal, namely social norms, conventions, and moral codes. I favour to use the term informal institutions, which are set of rules backed by self-enforcement or third party enforcement but not the state. They exist in society in various types such as, convention, norms, custom, ethical codes, religious rules, etc. The informal institutions thus, reflect culture and history of the society in which they come from. 

According to the New institutional economic perspective, especially the game theoretic approach, economic efficiency was seen as the main force of institutional change. In more recent times, it has been recognized that efficiency considerations alone do not always account for institutional change (Furger, 2001) so that game theoretic approach must be extended to study institutions as a “product of an historical process” (Greif, 2001). The new approach argues that the direction of change may significantly be affected by cultural factors and path dependence plays a very important role (e.g.: North, 1981, 1990; Greif 1994; Acemoglu et al, 2002). For example, North (1990: 6) pointed out that, although institutions as “the rule of the game” in society maintain stability for the certainty of human interaction, they also change, and that the way in which institutions change is the result of the imbeddedness of informal constraints in society.  

Accordingly, this paper provides empirical evidences to show the impact of Confucian values, as dominant cultural factors in Vietnam’s society, on the transition to the rule of law. The paper is structured in four sections besides the Introduction and Conclusion. The two first sections analysis the role informal institutions in institutional change and in transition process to the rule of law.  In section 3 and 4, an empirical test will be carried out with the case of Confucian values in the transition of Vietnam. The third section deals with the development of Confucian values as a dominant institution in the history of Vietnam. Section four finds out the impact of Confucian values on current Vietnamese attitudes which influence the transition process to the rule of law in Vietnam. 

2. Institutional Change and the role of Informal institutions
Why do institutions change? North (1990:84), with the view of an economic historian, makes it very clear that institutional changes are mainly due to changes in relative prices and in preferences or tastes. The changes in relative prices might be exogenous but most of them will be endogenous as consequences of the ongoing maximizing efforts of entrepreneurs both in the economic and the politic field. However, the development of North’s theory is supposed as a “movement away from economic theory” (Schlüter, 2000). Such movement leads North to be interested not only in transaction costs but also in ideology and path-dependence as significant determinants that cause institutional change. This is because, under conditions of uncertainty, individuals’ beliefs and ideologies matter, path - dependence plays an important role, and existing institutional arrangements are likely to be inefficient (North, 1990).

Ideologies, according to North, “are efforts to rationalize the behaviour pattern of individuals and groups” (North 1981: 48). Ideology matters for institutional change, as Schlüter (2000: 7) points out, through its 3 functions: i) reducing complexity, ii) resolving free-riding problems and iii) reducing transaction costs. Furthermore, whatever the meaning of ideology, all of them reflect the behaviours and implications of existing institutions. As a consequence, they underpin these institutions by providing them with an “ideological base”.  

What is a relationship between ideology and informal institution? Informal institutions are those parts of the ideologies accepted by a large majority of the actors (Knight, 1992). Karl Marx has claimed that ideology serves the interest of a society’s economic, political, and social elite. In “The German ideology” (1845), Marx and Engels accused the bourgeois on the ground that “their political ideology is nothing but a deception with which the wealthy class deludes those that are not wealthy”. This ideology thus provides a moral justification for the behaviour implied by existing institutions because the prevailing distribution reflects this behaviour.
It is note worthy that, with the path-dependency approach, North notices that although the formal rules might change very quickly but informal institutions are much more impervious to deliberate policies. Consequently, he continues to argue “These cultural constraints not only connect the past with the present and future, but provide us with a key to explaining the path of history change.” (1990:6). Similar to this point of view, Knight (1992: 171-172) supposes that formal institutions are designed and created in the foundation of informal convention and norms. Why can history set its role on institutional change? We can find the clear answer made by Greif. He writes: “History has a hold on the direction of institutional change because it is encapsulated in institutional elements. Institutional elements inherited from the past, such as beliefs, communities, political and economic organizations and their capacities, and internalised norms transcend the situations that led to their emergence. They reflect and embody shared, common beliefs and knowledge among members of the society, they constitute mechanisms to coordinate their actions and expectations, and they are embodied in individuals’ utility functions and cognition” (Greif, 2003: 25). 

Obviously, North’s theory of institutional change tells us that informal institutions play a very important role on institutional changes. Now we look at another theory of institutional change and how they argue about the role of informal institutions. Such theory bases on the “social conflict” in which the change of “relative bargaining power of actors” in society plays decisive role on institutional change (this phrase is used by Knight, 1992). Marx and Engels, in the communist manifesto (1848), profoundly argued that the source of social change stem from revolution of production that leads to the change in relation of production and the whole relation of society. The change in relation of society advanced by class conflicts leads to the new social order with new ruling classes and new ruled classes in which the dominant institutional arrangements favour the benefit of ruling class. 

In the same line of argument, Acemoglu et al (2002) also affirms that, the process of institutional change involves the conflict between different groups, namely, the rulers and groups receiving privileges from the rulers on the one side, and the citizens at large or new groups. To illustrate his view, he and others analyse the social conflict in the context of the emergence of capitalist institutions. Their hypothesis is that West European growth during this period reflects the combination of growth opportunities created by the Atlantic and the emergence of economic institutions providing secure property rights to a broad cross-section of society and allowing free entry into profitable businesses. These economic institutions, in turn, resulted from the development of political institutions constraining the power of the monarchy and other established groups allied with the monarchy. Such of political and economic institutions are called, according Acemonglu et al. (2002) the “capitalist institutions”. They further argue that “capitalist institutions” needed the nascent bourgeoisie to gain strength and that Atlantic trade contributed to economic change indirectly by enriching segments of the bourgeoisie and inducing institutional change. The nascent bourgeoisie wants these institutions, while the monarchy typically opposes them. As a result, there will be frequent conflicts over the control of political power and the state, and on how to reform institutions (Acemoglu et al 2002). The same views are also emphasized by Mancur Olson (1982) who argued that interest groups organized by those who benefit from the existing economic institutions are likely to invest in ensuring that the political system will lead to their perpetuation. Similarly, North (1990) has claimed that organizations - groups of individuals with the same objectives - are likely to use the political system to advance the institutions favouring them.
The most systematic arguments that link institutional change and social conflict are made by Jack Knight who opposes the explanation of institutional change by referring to social efficiency, Pareto superiority or compensation. In his book, “Institution and social conflict” (1992), first, he points out that social institutions meet the social need, we have institutions just simply because we need them. Therefore, they persist because they continue to satisfy our need (1992:94). Then, he makes it clear that in order to explain institutional development and change, we must look at strategic social conflict and mechanisms to solve such conflict (1992: 123). Worthy to note that, according to Knight, institutional change is not easily accomplished. The condition for institutional change is “a change in the informal rules of society can be generated by change in either distributional consequences of those rules or the relative bargaining powers of the actors” (1992: 145). 

To deal with the relations between informal institutions and formal ones, Knight mentions that informal institutions can limit the number of feasible alternatives from which formal institutions are developed. This is because informal rules influence the distribution of resources that in turn, affects the power asymmetries in the social conflict that lead to the establishment of formal institutions. Moreover, informal rules continue to emerge and change within and around the formal rules as the unintended consequences of everyday social interaction (Knight, 1992: 171-173). In this direction of his argument, we see that Knight’s theory is similar to North’s theory in terms of their prediction regarding the consequences of relations between formal and informal institution. While Knight plainly suggests that institutional change is hardly achieved, North points out that “It is the combination of the constitutional rules with the associated moral and ethical codes of behaviour that underlies the stability of institutions and makes them slow to change. The combination produces in grown patterns of behaviour which, like the capital stock, tend to be changed only incrementally” (North, 1981:205). 

Why can informal institutions make institutional change more difficult to achieve? Mancur Olson gives us an economic approach to deal with this question. In “The logic of collective action” (1965), he argues that collective action is difficult and problematical. Therefore, when individuals try to overcome inefficient informal institutions, they will face with the collective action problem because this requires group actions. Moreover, it is costly to change informal institutions. A kind of such costs which Olson call “start-up cost” includes the fear of and resistance to the unfamiliar (Olson, 1982: 38). He also quotes a very famous argument of Machiavelli to support his point. In “The Prince”(1961: 51), Machiavelli wrote: “There is nothing more difficult to arrange, more doubtful to success, and more dangerous to carry through, than to initiate a new order of things… Men are generally incredulous, never really trusting new things unless they have tested them by experience.”

Obviously, informal institutions create “start-up costs” to institutional change because changing institutions means to create some new order, new rules of the game to which people are likely to respond. This is due to, according to Greif (2003), to the fact that “informal institutions which inherited from the past provide much of the order to which individuals aspire by reflecting, generating, and maintaining internalised norms, beliefs, and a compatible pattern of behaviour. Hence, one would tend to respond to the demands of a new situation while clinging to the beliefs and norms central to institutional elements inherited from the past” (Greif, 2003: 28-29). 

Furthermore, informal institutions can create “psychological cost” to institutional change since the elements of informal institution such as convention, norms and beliefs that were internalised in the past are properties of individuals, part of their identity. Changing one’s identity, one’s conception is psychologically costly, implying that one would want to prevent such change (Greif, 2003:29). In the world today, we can easily witness various calls for preserving identity of one continent, nation, region, ethnic group, and even special group of people from the globalisation and westernisation which including institutional change.  

People who insist on maintaining informal institutions also have convincing theories and empirical evidences regarding interests of informal institutions. First of all, institution can efficiently reduce the transaction cost. North (1990) claims that the main function of institutions is to reduce the transaction costs in the economy. The advantage of institutions is that they put constraints on the behaviour of economic agents and reduce the risk of opportunistic behaviour. By developing the case of Shasta County, Ellickson gives evidence to contest legal centralism, which emphasizes the superiority of law and formal institution and under appreciates the role of informal institution, which he calls “no legal system” (Ellickson, 1991: 137). He also further suggests employing and mix informal and legal systems in a manner that minimizes transaction costs (Ellickson, 1991: 240-264). Other authors as Putnam (1993) use the concept of “social capital” that is related to informal institutions also serve to reduce transaction costs. It is because that social capital takes the form of trust and social norms and makes cooperation easier. Moreover, informal institutions can promote economic performance by creating social stability. North even strongly argues that: “ a strong moral and ethical codes of a society is the cement of social stability which makes an economic system viable” (North, 1981: 47).

To sum up, to understand why and how institutions change and how this change can promote economic development, especially in transition economies, it is necessary to scrutinize informal institutions rooted in these economies and their interaction with new formal institutions and policies. The New Institutional Economics should deal with this issue as Eggertsson plainly points out “The implications of informal institutions for economic policy is a sore spot for the new institutionalism, because little is known about the evolution, emergence, and decay of informal institutions and how they interact with formal institutions. Most studies either ignore informal institutions or treat them as exogenous variables. From the viewpoint of structural policy, it is of the utmost importance to understand to what extent policy makers can influence directly informal institutions, and within what timeframe; the extent to which informal institutions adjust to formal institutions; and the extent to which the stock of informal institutions will undermine specific public policy initiatives. Questions of this nature are of paramount importance for policies of economic development or transitions to markets…” (Eggertsson, 1997:1192).

3. Informal institutions and the transition to the rule of law 

In the previous section, I analyse the sources of institutional change and the role of informal institutions on this course of change by reviewing various theories of institutional change. In this section, I will explore the role of informal institutions for a particular kind of social and institutional change, namely the process of transition to the rule of law. 

It is inevitable that parallel with the economic reform, transitional countries must reform their political institutions, especially to transform from the “rule of man” states (dictatorial regime) to the “rule of law” states. This is because such institutional change creates the foundation for economic reform and economic development. Voigt and Engerer (2001: 150) even argue that institutional change is a precondition for economic transition. It is also increasingly reorganized that the rule of law plays a major role in the economic performance, growth and prosperity in society (e.g.: Hayek, 1960; Ghai, Yash, 1986; Barro, 1999). 

However, we also witness a failure of the transition to the rule of law in many countries. Stiglitz and Hoff (2002) argue that mass privatisation in Russia did not lead to the emergence of the rule of law but it did prolong the absence of the rule of law. A current empirical analysis shows that rule of law, constitutional democracy and market economy, the core formal institution of free society, are hardly implemented in the Muslim world (Voigt, 2003). The contemporary situation in Iraq seems to undermine a belief of Americans who think that they can pay their money and even their life to change the regime and force people in other countries to accept new formal institutions (the democracy in American style).

Why do these obstacles on the rule of law occur in many transition countries regardless of many efforts and determinations of host countries as well as international support in order to put the rule of law into practice? In the paper of Stiglitz and Hoff (2002), we once again witness a failure of the naïve view of institutional change. By the illustration of mass privatisation in Russia, this paper shows that the beneficiaries of privatisation may fail to support the rule of law even if it is the Pareto efficient “rule of the game”. They further argue that the strategy of Big Bang reform assuming that the faster privatisation leads to the faster emergence of market economy and the rule of law is wrong. On the contrary, the Big Bang may create a group who want to delay the establishment of the rule of law (Stiglitz and Hoff, 2002:38). In the case of Russia, such group is state’s agents who get benefits from asset stripping. North also suggests 3 reasons making the institution inefficient namely, (1) the lack of information or knowledge, (2) the costs of producing efficient institution and (3) role of state‘s political agents (Knight, 1992: 33).  

Note worthy that, Stiglitz and Hoff also point out asset stripping of state’ agents is only the outward reason. Instead, the inward reason is the absence of civil society institutions parallel with the dominance of  “informal structure” in the long period of Soviet rule, which undermines the constituency of the rule of law in Russia (2002:15-16). Not only Stiglizt and Hoff but also the other author as Gelman (2000, 2003) suggests that the prevalence or dominance of the informal rules and norms over formal institution of political regimes that creates obstacles to the rule of law is a typical outcome of many post-authoritarian transitions, especially in post-soviet regimes. 

With the same line of these arguments, but based on empirical analysis of Muslim societies, Voigt (2003) also argues that the impediments of informal institutions that rooted in Muslim societies make it hard to implement the rule of law in Muslim countries. In order to explain the relation between informal institutions and the rule of law, Cooter (1996), distinguishes “the rule of state law” with “the rule of law state”. When state laws are compatible with social norms, most people perceive law as just and obey the law out of respect, which create the “rule of law state”. On the contrary, if such laws are incompatible with social norms, people see law as unjust and irrelevant. As a result, they disobey the law or obey it out of fear of punishment, which create the “rule of state law”. 

With the institutional economics approach, we can analyse more deeply the obstacles of the rule of law in transition countries. If we define the rule of law as a formal institution (or more precisely – as a set of formal institutions, including a set of formal rules backed by state sanctions), it is possible to say about the failure of the rule of law basically based on a theory of institutional failure. 

Voigt and Kiwit (1999: 11) present a thorough discussion concerning possibilities of the failure of institutions. The failure of formal institutions can be caused by the failure of both its components: rules on the one hand and an enforcement mechanism on the other. The failure of rules might be due to formal criteria namely: a) rules might not exit, b) rules might be contradicting each other, c) rules might be not known, and d) rules might be changed frequently. The failure of enforcement mechanism is that such mechanism does not work effectively and efficiently so that the non-compliance behaviours are not sanctioned adequately. 

Accordingly, the failure of the rule of law might be a result of: 

(1) (1) The formal criteria of the rule of law do not exit in transition countries.  Therefore, they might be misunderstood. For instance, the principle of respect for human rights must be put into the context of cultural and geographical differences. Kausikan, an official of Singapore’ Ministry of Affair, argues that “myth of the universality of all human rights is harmful if it masks the real gap that exits between Asian and Western perception of human rights” (cite after Mccormik and Mitchell, 1997:515). Jayasuria (1999) also suggests that the individual rights are hardly understood in 
(2) the “statist law” state in which there is no pluralist arrangements within autonomous civil society but the dominance of state’s interests and objectives within highly managed and regulated civil society. 
(2) 
(3) The content of the rule of law is not compatible with the informal institutions of society in which it is applied. The rule of law as a formal institution originated in the West might be adopted and implemented by the state in other societies in which informal institutions (ethical rules, customs, etc) are dominant that are incompatible with the formal institutions passed in order to establish the rule of law. In such a situation, the content of the rules of law are likely to be in conflict with informal institutions. It is incontestable that, “law serves a social order, i.e. the relations between individuals, and actions which affect nobody but the individuals, who perform them ought not to be subject to the control of law, however strongly they may be regulated by custom and morals”( Hayek, 1979: 57). As a result, the failure of the rule of law is not because of unwilling policies from the state leaders but the resistance of informal institutions.
(3) 
The rule of law enforcement mechanism failure:  the rule of law as a formal institution including a set of formal rules subject heavily to the judicial system to take effect. Therefore if the organization and operation of the judiciary are not effective and efficient, it makes it difficult for the formally valid rule of law’s principles (Constitution, law and regulations) to be effective in reality. It is also recognized that judicial independence is likely to make the work of judges more effective and impartial (USAID, 2002:5). Judicial independence also: a) makes individuals voluntary comply with their contracts as well as believe in the enforcement of the law, b) keeps the official of government within the rule laid down in constitution and law, and c) encourages citizens, therefore, to trust in the relevance of the rule of law (see: Feld and Voigt, 2002, 3). Consequently, lack of judicial independence will lead to the failure of the rule of law. 

Now, the policy makers in transition counties face a dilemma of transition. On the one hand, the development of the market economy requires political reform including the transition toward the rule of law as a pre-condition. On the other hand, the emergence of the rule of law faces the resistance of informal institution rooted in transition society. How we can deal with such dilemma? What is the solution to solve the conflict between the rule of law and informal institutions? The crucial question then, is it possible to force a transition society to adopt the rule of law and abolish all informal institutions that are not suitable with it? And is it also possible to do so regardless of the costs? As analyse in section 1, informal institutions underline institutional change but not vice versa. Therefore, such possibility does not exist in reality. 

The only way to deal with such dilemma is to construct the rule of law in a way that is compatible with the informal institutions of the respective society. Berkowitz, Pistor and Richard, (2003) suggest that it is the crucial condition to make a “close fit” between the “supply” and the “domestic demand” for the overall effectiveness of legal and institutional reform. Others have argued that to be effective, the constitutional rules (as well as legal system as a whole) chosen by this society need to be compatible with its internal institutions (Stefan Voigt 1999).

The next question is how to modify the rule of law to make it consistent with the informal institutions valid in society. Such modification is only accomplished by using the mechanism of gradual refinement of institutional design. Greif speaks about this mechanism. He writes: “institutional changes can be accomplished by altering some institutional element rather than all of them. Institutional change does not necessarily imply a wholesale systemic change: it can be achieved through institutional refinement, through changing, introducing, or manipulating a particular institutional element. The tendency for institutional refinement reflects the fundamental asymmetry between existing institutional elements and alternative ones and the local learning that institutions imply. The former imply that it is much easier to change a particular institutional element or add new ones to an existing institution rather than attempt to create a completely new set of institutional elements, a new institution” (Greif, 2003: 38). 

In line with Greif‘s argument, I hypothesize that the transition to the rule of law must be a gradual transition in which the institutional elements of the rule of law will be established progressively. My point is that, because the rule of law is a formal institution with various elements, it is more feasible to introduce particular elements of the rule of law to the existing institutions of society rather than copy completely the Western’ model of the rule of law. The informal institutions also need to adapt but do not have to be changed in their entirety.  An efficient element of informal institutions will merge in a new institutional arrangement. Not all informal institutions of a particular society need to be contrary to the rule of law. For example, Voigt (2003) also finds out some values and attitudes in Muslim societies that support the formal institutions of a free society. They have likely some inefficient elements of informal institutions, which still play dominant role in society and therefore cannot be changed immediately. Parallel with the development of economic and political sphere as well as the influence of globalisation, these inefficient elements step by step lose their dominant role and will decay. 

It has been argued that such gradual transition does not lead to the most efficient model of the rule of law. But the counter argument is that, even the models of the rule of law in western countries are not efficient ones (Hager, 2000). Furthermore, sociological institutionalisms argue that something would happen because cultural style and expectations accepted worldwide demand them, not because they most effectively achieve the goals of rational actors. Hall and Taylor (1996: 946-947) summarize this line of argument as follows: “…many of the institutional forms and procedures used by modern organizations were not adopted simply because they were most efficient for the tasks at hand, in line with some transcendent 'rationality'.  Instead, they … should be seen as culturally-specific practices, akin to the myths and ceremonies devised by many societies, and assimilated into organizations, not necessarily to enhance their formal means-end efficiency, but as a result of the kind of processes associated with the transmission of cultural practices more generally”. Therefore, in structuring the rule of law in particular society, actors will be motivated more by conceptions of what they believe to be appropriate than by conceptions of what would be effective. 
In the following sections, to illustrate my hypothesis, an empirical test will be carried out with the case of Confucian values in the transition of Vietnam. The next section will deal with the development of Confucian values as a dominant institution in the history of Vietnam. And then, section 4 seeks out the influence of Confucian values as an informal institution to the rule of law model in Vietnam currently.

4. Historical development of Confucianism in Vietnam

For one thousand years (207 BC -939), Vietnam was part of China. Chinese officials administered the territory and attempted to assimilate the Vietnamese population into Chinese civilization, which was, at that time, one of the most advanced in the entire world. Chinese political and social institutions were introduced. Confucianism as well as Taoism and Buddhism, three dominant religions in China merged to the indigenous institutions of Vietnam. 

Under some early independent dynasties, Confucianism still did not play dominant role in the society of Vietnam but existed in harmony with other religions (Pham Duy Nghia, 2003).  Other authors even suggest that Buddhism and Taoism penetrated more successfully than Confucianism during the early independent time of Vietnam (Phan Dai Doan et al, 1999). However, since the Le dynasty, the rulers of Vietnam intensified Confucianism as an ideological instrument to strengthen monopoly and centralization of feudal regime. Worthy to note that, under the time of the King Le Thanh Ton (1460-1497), Confucianism stayed in full flourish and played a dominant role in society regarding education, governance and law (Phan Dai Doan et al, 1999: 284). Although Confucianism rose and fell in the 16th to 19th century, its dominant role still remained until the beginning of the 20th century in the colonial society under the Nguyen Dynasty with the French protectorship. 

What is the content of Confucianism? Why and how did Vietnamese rulers and people receive it as dominant institution in history? The doctrine of Confucius (551 BC – 479 BC) is set forth in the four classical texts and in five canonical books (the most important collective books are Analects). By rigid rules, it determines the attitude which every man in society should adopt to guide his relationships as an individual with his superiors with his wife, friends and equally with his inferiors. Confucius teaches the man:

1) 4 rules to achieve self-perfection: (i) to cultivate him-self; (ii) to run his family;  (iii) to rule the country; and (iv) to pacify the world. 

2) 3 important sets of social interaction: (i) Between King and citizen; (ii) Between father and son; (iii) Between husband and wife. 

3) 5 cardinal virtues to become man of virtue, namely (i) Humanity, (ii) Equity,  (iii) Urbanity, (iv) Intelligence and (v) Honesty. 

The crucial distinction between Confucianism and Taoism or Buddhism is that, Confucianism was conceived as a theory of governance. Living in the time of wars and disorder, Confucius as a teacher, was interested in bringing stability back into society. He wanted to bring China back to the peaceful day of the “sage Kings”. Therefore, his books contain the way to govern peacefully society and strengthen state power. As an instrument of governance in feudal regime of Vietnam, Confucianism is regarded as a set of formal institutions imposed by the King and his mandarins, which carries some principles to rule society. 

The first principle is “God’s will”, which means that the fate of one people, one family or one regime is arranged by supernatural forces, a Heaven. Therefore, the power of the King and government as a whole come from the “Mandate of Heaven”. The King is considered to be the son of heaven and morally perfect. In this type of society, social improvement starts with the King and works its way down to the people. The King then takes the responsibility for the entire well being of the society. Therefore, according to Confucianism, loyalty with the rulers is the very first moral requirement of every people. Confucius said "If there is no king for three months, how embarrassing that would be” (Analects)
.  This thought reveals a man who has lost all confidence in him, not knowing what to do if he cannot serve a king.

Nevertheless, Vietnamese interpretations of Confucianism differed from those of the Chinese in regard to the degree of loyalty extended to a ruler. In Vietnam, loyalty to a monarch was conditional upon his success in defending national territory. The reason is likely that, Vietnamese people in their course of historical development, always faces with the threat of being conquered. It also seem to be the reason why Communist party of Vietnam get its respect from every people of Vietnam as well as their mandate to govern Vietnamese society presently. 
But the power of the emperor was not absolute. While in many societies the ruler was a god-king with virtually unlimited powers, Confucianism stressed that the behaviour of the ruler himself was bound by a set of broad political principles that required compassion and concern for the needs of his people. Should he fail to live up to those standards and oppress the people, then he would lose the "Mandate of Heaven" and could be deposed. Therefore, the rulers must be careful in their governance, take care of their people and must secure the respect of the people. Confucius even said: “rulers must govern people carefully, do not inflict on others what you yourself would not wish done to you, and do not let complaints break out in each villages or families” (Phan Dai Doan, et al, 1999: 276). The most famous Confucianist of Vietnam, Nguyen Trai (1380-1442), metaphorically compared a regime with a boat and suggested that, “it is the people who row the boat but they also can turn it over”.

The second principle is “moral governance”, which means that the rulers must govern society by their moral characteristic. Therefore, rulers must have both talent and morality. Confucianism also was unique in its concern for the selection of talented and virtuous individuals to serve in the bureaucracy. Officials were not chosen exclusively from the landed aristocracy, as in much of the rest of the world, but through a series of civil service examinations which tested the students in their knowledge of Confucian political, social and moral principles. With regard to this issue, Confucius has one of his sayings  “If ones excels at one's studies, one can become a mandarin” (Analects).  This is saying that there is a choice of values: for a scholar, the reason to study is mandarinate.

In Vietnam, the Ly dynasty established National School (Quoc Tu Giam), which is regarded as the first university of Vietnam in 1070, and then in 1075, the first Confucian examination was held. The system was by no means totally egalitarian or democratic in the modern sense. Girls, for example, were not permitted to sit for the examinations because it was assumed that their place was in the home. But it did lay the foundation for an educated bureaucracy to administer the state and, thus, restrict the power of the emperor and his court. And, most importantly, the system provided an opportunity for bright children from peasant households to escape the drudgery of rural life and rise to an influential position in Vietnam’s society. 

Such Confucian traits were still discernible in Vietnam during the time of the communist ruling. To begin with, many of the first- generation communist leaders came from scholar-official backgrounds and were well-versed in the traditional requisites of "talent and virtue" (tai duc) necessary for leadership. Ho Chi Minh was a Confucian scholar who was born in the Confucian family and was educated by his father in Confucian doctrine
. His list of behavioral norms was strongly reminiscent of traditional Confucian morality: be thrifty, be friendly but impartial, resolutely correct errors, be prudent, respect learning, study and observe, avoid arrogance and conceit, and be generous. One of his famous saying is that “a person who has virtue but no talent is likely to do every wrong, but a person, who is talented but has no virtue is useless”. Vo Nguyen Giap, Le Duc Tho and Mai Chi Tho were also from scholarly families. They cultivated an image of being incorruptible and effective administrators as well as moral leaders. The relationship between the government and the Vietnamese people was also deliberately structured to parallel Confucianism. Ho Chi Minh said that “people are at the root of government” and “officials are servants of people”.  Nowadays, in Vietnam’s Constitution, article 2 provides for a fundamental principle that the government of people, by people and for people. 
The third principle is governance by example of self-cultivation not by law and punishment.  Confucius said that „Lead the people with governmental measures and regulate them by law and punishment, and they will avoid wrongdoing but have no sense of honor and shame. Lead them by virtue and regulate them by the rules of propriety and they will have a sense of shame, and, moreover, will set themselves right" (Analects). Appearing at the same time, but in contradistinction to Confucianism, Legalism, as another theory relating the way of government, believed that without a set of strong laws with harsh punishments, society would go out of control. The reason is that whereas Confucianism believed that people were naturally good, Legalism believed that they were naturally bad. Legalism believed that people only reacted to their craving for pleasure and the fear of pain and punishment.


Regarding economic growth and prosperity, Confucianism is a theory of social order rather than of economic development. In “the religion of China” (1951), Weber emphasized that, Confucianism lack the “spirit of capitalism”. Capitalism at the level of individual citizens constitutes a particular mode of economic life. Citizens take guidance from specific norms, which Weber (1976) called “capitalist rules of action”, emphasizing the rational pursuit of individual interests and economic prosperity. Such “spirit of capitalism” is dominant in Protestant religions in Europe.  In “The Protestant Ethic and the Spirit of Capitalism”, Weber (1904-05) also suggested that the Protestant reformation emphasized an individualistic, rational, cause-and-effect outlook. Upon becoming pervasive, it promoted economic advancement in Great Britain and other regions of Europe by promoting the Commercial Revolution (Dalton and Shin, 2004: 5 - 6). 

On the contrary with Protestant Ethic, Confucianism disregards the economic interests. If Puritanism, as Weber argued, encourage one to acquire as much wealth as one need to live well (Fukuyama, 2001:3131), Confucius argued that the 'superior' man should stay away from the pursuit of wealth, he said “The mind of the superior man is conversant with righteousness; the mind of the mean man is conversant with gain.”(Analects). Mentius, a successful student of Confucius said, “a man who does business is unmoral, and a man who behave morally can not become rich” (Phan Dai Doan, et al, 1999:288). Therefore, becoming a civil servant was preferred to becoming a businessman and granted a much higher status class. Moreover, Confucianism, according to Weber, inhibits economic success in East Asia because it discourages competition and innovation. (Dalton and Shin, 2004: 7). The reason is that Confucianism is oriented toward the past, an attitude conflicts with the orientation to the future and the expectation of continual change. 
Such a Confucian ethic led to stagnation in the economy of feudal regimes of Vietnam (and perhaps also in other East Asia countries) in the 17th, 18th and 19th century. The result was that, at the end of 19th century, the last feudal regimes of Vietnam (the Nguyen dynasty) could not deal with a far superior economy and force from the West. Vietnam became a colony of France until September 1945. During the colonial period, there were some efforts of Confucianists as Phan Boi Chau and Phan Chu Trinh to modernize Confucianism in order to get independence for Vietnam. But all of them were unsuccessful. From this time up to the present day, Confucianism has loosed its role as formal institution in society of Vietnam but still keep dominant role in informal institutions of Vietnam that influence the trend of Vietnam development. In the transition to market economy and the rule of law presently, Confucian values also have an effect on the way in which the rule of law will be build.

5. Confucian values and the transition to the rule of law in Vietnam.

As discuss in section 3, in feudal time, Vietnam as well as other East-Asian countries were under the influence of a Confucian pillar, Confucianism principles were regarded as formal rules to govern society. Hence, various features of Confucianism, which are commonly called Confucian values, still have its effect on legal system and political institution in Vietnam presently.

What constitute Confucian values in society today? How do such values influence the transition to the rule of law in Vietnam? There are many authors interested in finding the content of Confucian values. According to de Bary (1998) and Hager (2000), respect for superior and nobleman is the most important character of Confucianism. Shin and Dalton (2004) see appreciation for hierarchy and concern for collective well being as two key features of the Confucian values. According to Ornatowski (1996), Confucian values will refer to: (i) a high public regard for education and the widespread use of meritocratic entrance exams for placing talent in society; (ii) an emphasis on mutual obligations between superior and inferior within social organizations based upon actual or quasi-family ties, where the prime virtue of the superior is benevolence and of the inferior is loyalty; and (iii) an overall stress on “social harmony” rather than individualism. As de Bary (1998) points out, Confucianism has both positive and negative sides, we will examine some aspects in which Confucian values positively and negatively influence the legal and political system of Vietnam. 

The first aspect is the hierarchical and authoritative order in state and society. According to Confucianism, human society is under spontaneous hierarchical order, in which people are treated unequally. People are divided in to some classes of men, notably the ruling class and the ruled class. People must be subject to this order based in 3 sets of main relationship in society namely: ordinary people must be subject to the King and Mandarins, children must be subject to their father and wifes must be subject to their husband. Such hierarchical order was called, according to Confucius the imperatives of Heaven. Confucius even said, “Unless one recognizes the imperatives of Heaven one cannot be a noble man” (Analects). Note that Confucius regards the King as the man who is the son of Heaven. The King constitutes the state with his mandarins to govern society under the mandate of Heaven. Consequently, the state holds absolute power and competence and people must obey authority as an unconditional obligation. This situation has led to the notion of the “worshiping state” or “wise man ruling society” as a direct result of Confucian influence in China currently (Chen 2000; Hager 2000). 

It is worth mentioning that, in the feudal East–Asian states, one authority (the King or Mandarin) could execute all state’s powers. Consequently, in historical political arrangements of Vietnam or China, there was no notion of separation of powers, one of the most important features of the rule of law and democracy. The King and his mandarins could create laws and by themselves execute them. Therefore the legal system of Vietnam in history was the dominance of administrative rules made by mandarins. Haines (1984: 309) even emphasizes that mandarin’s law became “natural law” for all people of Vietnam in the time of Le dynasty. Hence, it can be easily understood that the conception of pluralism or the doctrine of separation of powers are very difficult to be accepted in China and Vietnam presently. Flanagan and Lee (2000) also suggest that authoritarian values in Japan and Korea are negatively related to democratic orientations. But some argue that it is authority and hierarchy order support for economic success in East Asia. For example, Lee Kuan Yew’s premise about social modernization in Singapore held that Asian orientations toward authority and hierarchy might facilitate the development of modern economic structures although such orientations would be less consistent with democratic politics. Efforts to pursue economic development in Korea, Taiwan, China and Vietnam, prior to democratic reforms, are another indicator of the acceptance of this premise (Dalton and Ong, 2002: 16).

Additionally, as mentioned in section 3, there is an inherent contradiction of Confucianism in terms of hierarchical order. On the one hand, Confucianism wants to promote a hierarchical social order, on the other hand, it stresses the importance of people as the basic of the state. Creel (1960) also argues that some aspects of Confucianism are compatible with democracy, namely, its instruction to political leaders to maximize the wealth and happiness of the people, a preference for persuasion rather than force. It leads to “the trouble of Confucianism”, as de Bary (1998:137) points out, is the dilemma of humane government. The rulers, according to Mentius (371-289 BC) should follow some democratic principles, they must respect the people’s desires, love that the people love, and hate what the people hate. Mentius even said that: “First comes the people, then comes the state, and the king is negligible”. To interpret his saying in modern term, it means that state belong to everyone, a notion of democracy. It is worthy to note that in the feudal time of Vietnam and China, only scholars of Confucianism but not of Buddhism and Taoism could practice some kind of liberal protests and critics against the King. 
The second aspect is that laws had no supremacy in society, while innumerable ethical norms and principles of Confucian played the decisive role. As mentioned above, Confucians prefer to use self-cultivation rather than law and punishment to rule society. The reason is that crime is symptomatic of an absence of virtue that engenders conflict and disharmony. The leading scholars of Confucianism namely Confucius and Mentius promoted the use of “Li” that could be understood as “the correct performance of all kind of moral and religious ritual” to govern country and people. Modde and Morris (1967) in analysing Confucian’s view of law wrote: “Laws are no better than the men who create and execute them. The moral training of the ruler and his officials counts for more than the devising of clever legal machinery” (Pham Duy Nghia 2002).

It means that the King and his mandarins should govern society and individuals mainly by moral rules rather than laws or punishments, which have only subordinated role (if necessity). With the domination of Confucianism in the history of Vietnam, the moral norms of “Li” had gained a crucial role in society.  Such norms and village’s customary rules still heavily influence Vietnam’s current legal system. These rules may positively supplement and support formal law but many of them challenge and contradict formal law
. There are a lot of formal rules (including law and under-law regulations) recently passed in Vietnam, but people still follow the informal rules. Therefore, there is a saying that “there is a forest of law but people live with forest law” (forest law refers to the informal rules).

The same situation is also observed in China. Discussing the legal institution of China, Chow (2003) writes: “...legal behavior of the Chinese people, it follows a historical and cultural tradition that can hardly be affected simply by changes in formal institutions such as the enactment of new laws, and the introduction of new legislative procedures, new courts and new enforcement systems. In traditional Chinese culture, ethics had more influence than laws in guiding people’s behavior. Confucian ethics was more dominant than teaching of the legal school of Han Fei who was a contemporary of Confucius in about 250 BC. Chinese children in school were taught to obey the ethical rules of Confucius more than the law of the government. If there is a conflict between law and ethics the correct behavior should be to follow Confucian ethics”.
Most importantly, the Confucian ethic provides no principle of judicial administration. In both Chinese and Vietnamese history, there was no kind of court system and judges. If a dispute between people arose, they went to a mandarin who decided the case mainly based on his knowledge of Confucian ethic as well as custom in the region. There was also a mechanism to solve the dispute between mandarins and people. Frequently, ordinary people would submit their complaint against mandarins to the higher mandarins. In some particular cases relating important mandarins or the royal family, even the King by himself held a hearing and gave judgments. Such dispute mechanism still influences the legal institutions of Vietnam. For instance, Vietnam established administrative court with limited competent in 1998. In reality, many Vietnamese people prefer conciliation over going to the court. 

Additionally, law and legal institutions have often served a privilege to the state or advanced collective interests such as family or village welfare, rather than individual rights in society. In ancient law codes of both Vietnam and China, the first provision listed ten of the most serious crimes violating the interests of state and collective values. In contrast to state and collective interests, private rights and interests in ancient society of Vietnam were of little importance. Such a system imposes on the individual and the state the responsibility of bringing all members of society to a condition of self-imposed moral rectitude in which behavior is defined in terms of collective, rather than individual good. In contrast to the West, where law is the guarantee of rights that all may claim, in Vietnam the law is concerned with duties that all must fulfill. John Gillespie (1994) in his paper on private commercial rights of Vietnam wrote: “In Vietnam, the division between moral and legal rights is blurred because private legal right have traditionally been subordinated to and fused with an overriding moral obligation owed to the central political authority and family”.

As a result, in Vietnam and other East-Asian countries currently, according to Duy Nghia (2003), the stability, security and order of state as well as the well being of economy is more important than individual rights. Another author even compared concept of “liberal law” in the Western Europe with “statist law” in East-Asian countries, whereas the liberal law is associated with pluralist arrangements within autonomous civil society, the “statist law” is reflected in the dominance of state’s interests and objectives within highly managed and regulated civil society (Kanishka Jayasuriya 1999).

Regarding the aim of governance, Confucian values focus around the central Confucian concept of “social harmony”. The meaning of this key concept has been summarized by one scholar of Chinese philosophy as follows: “The welfare of the social organism as a whole depends upon harmonious cooperation among all of its units and of the individuals who comprise these units. This means that every individual, however high or low, has the obligation to perform to the best of his ability those particular functions in which he is expert and which are expected of him by society. Thus the ruler should rule benevolently, his ministers should be loyal yet at the same time ready to offer their frank criticism, the farmers should produce the maximum of food. In other words, society should be like a magnified family, the members of which, though differing in their status and functions, all work in harmony for the common good”(Bodde, 1953: 45-47).  The concept of social harmony thus, promotes a peaceful world in which every one knows their rights and obligation and does effortfully to accomplish them. 

By promoting social harmony, Confucius and his students would like to create a society without conflict the governing and the governed. To some extent, this leads to a peaceful society, which is conducive well-being and prosperity. Furthermore, it increases the personal ties and belief networks among people, which are a basis for other collective activities both in economic and politic life. Personal trust is extremely important in a market economy (Fukuyama, 1995). Furger (2001) in his empirical study of marine insurance in the US concludes that the concepts of belief network and of mutually reinforcing practices are not incompatible with traditional notions of economic efficiency. In political field, Putnam (1993) and Voigt (2003) found that the levels of personal trust can influence the degree to which democracy is sustainable. Nevertheless, the ideal of society in a constant state of harmony is also likely to be in contrast with democracy. Democracy assumes that some degree of conflict advances the good government, especially an emergence of opposite forces in society. 
Finally, high regard for education, an important feature of Confucian values also has some positive impacts on political institution in East Asian, including Vietnam. Some even argue that education support for democracy in Taiwan, Hong Kong, and China (Chu and Chang 2001). Others similarly demonstrate a strong relationship between education and support for democratic values in Korea (Dalton and Ong, 2002).

In order to understand how such Confucian values currently influence the legal and political institutions, especially the transition to the rule of law in Vietnam, I would like to take a test of Vietnamese opinions and acceptances relating to some features of the rule of law. It seems to be very difficult to get credibly objective data on opinion and acceptance of people, but the latest wave of the World Values Survey does contain some data for Vietnam. 

Firstly, we examine how the Vietnamese evaluate democracy. Based on Would Values Survey from 1995-1998 and 2000-2001, Dalton and Ong (2002) compare public support for democracy in Pacific Rim. To evaluate public support for democracy, four questions were asked namely: i) having strong leaders govern without democratic institutions is good, ii) a government by experts is good, iii) army rule is good, and iv) a democratic system is good. The pro-democratic responses are to disagree with the first three items, and agree with the fourth. 

Figure 1 shows the result of the survey in Vietnam in comparison with other countries in the Pacific Rim. It is obviously that support for democracy in Vietnam is comparatively high. Compared with other countries in which Confucian values are rooted, Vietnam ranks between Japan and South Korea with higher scores and Taiwan and the Philippines with lower scores. It could be argued that support of democracy is a function of economic development. This appears to be the case, however, only for Japan and South Korea. It is not true in the cases of Taiwan and the Philippines because both countries have introduced a market economy earlier than Vietnam and have GDP per capita much more higher than Vietnam.

Such evidence shows that, although Vietnam still stays in the lower level of economic development, the Vietnamese public opinion supports democratic reform, including the transition to the rule of law.

Figure 1: Support for Democracy Index by Nation
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Source: 1995-98, 2000-2001 World Values Surveys, cite in Dalton and Ong (2002).
As mentioned above, the level of personal trust and democracy are likely to be positively correlated. I examine how Vietnamese trust others. It is interesting to find that most Vietnamese are sceptical about personal trust, namely 59% of the respondents say that one needs to be careful in dealing with other people. More important, there is no relationship between trust and people’s support for democracy in Vietnam (Dalton and Ong, 2002:15). Such relationship cannot be found in China, Taiwan and South Korea either. If Putnam - Voigt hypothesis is true, it is not easy to establish pluralist democracy in Vietnam as well as East Asian due to the low level of personal trust.

It is assumed that the acceptance of hierarchical order based on Confucianism has an important impact on political and legal institutions in Vietnam. The World Values Survey provides us with some evidence of public support in Vietnam for hierarchical order. According to Vietnamese tradition, the family is the basis of society in which, as a small society with hierarchical order, parents have great power over their children. Filial piety is conceived as the main obligation of children. Therefore, World Values Survey measures the degree of respect for Parents. More than any other of the Confucian societies, the Vietnamese answer that parents are to be respect regardless of their quality and fault. If the degree of respect for parents reflects the degree of hierarchical order in society, it is possible to say that Vietnamese people still have high regard for hierarchical order.

Figure 2: Respect for Parents in East Asian Countries
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Source: 2001 and 1995-98 World Values Survey, cite from Dalton et al, 2001.
Regarding the prominence of ethic norms in society currently, I seek to see how Vietnamese people belief in moral. In figure 3, the ethic belief of Vietnamese (58% correspondents) is relatively higher than that of other East Asian as well as of United State. This result confirms that ethic norms of Confucian still play dominant role in Vietnam society. 

Figure3: Ethic belief
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Source: 2001 and 1995-98 World Values Survey, cite from Dalton&Ong, 2001.

One of the most important characteristics of the rule of law is the respect of (private) property rights. Confucianism, as mentioned above, disregards the economic rights and puts state interests over individual rights. Therefore, it is interesting to scrutinize how Vietnamese people support property rights. The World Values Survey provides opportunities to examine the Vietnamese opinion about privately owned business and state-owned business. Figure 4 shows that, although the percentage of Vietnamese, who support privately owned business, is slightly lower than in other East Asian countries and the U.S, most of them are in favour of private ownership (81% respondents). Only 19% of the Vietnamese respondents still endorse state-ownership. The survey shows that, in contrast with traditional notion of Confucianism, there is a hight respect for private property rights among Vietnamese people. The intention to buttress institutional reform toward economic liberalization and the rule of law, which endorses private property rights, is feasible.

Figure 4: Support for privately owned and government owned business (%)
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Source: 2001 and 1995-98 World Values Survey, cite from Dalton&Ong, 2001.

Finally, to see how Vietnamese give their backing to the current political regime, we can observe the degree of Vietnamese confidence in political institution. According to the World Values Survey, almost all Vietnamese support the current political institutions. The level of support is even higher in comparison with 10 years ago (from 84% to 96% of all correspondents). But the most surprising finding is that Vietnamese seem to be have more confidence in the current political regime than the populations of other democratic regimes in East Asia, namely Japan and Taiwan as well as in the US. In such situation of Vietnam, it is unfeasible to consider exploiting shock reform in political institution that has happened in Central -East Europe and former Soviet Union. However, public opinion in Vietnam also supports further political reform. When asked about further reforms, a majority of Vietnamese correspondents (54%) believe that "stronger measures should be applied toward societal reform," another 30% say "society must be gradually improved through reforms" (Dalton and Ong, 2001)

Figure5: Confidence in political institution
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Source: 2001 and 1995-98 World Values Survey, cite from Dalton&Ong, 2001.

6. Concluding remarks.

In summary, based on institutional economics perspective, the paper defines Confucian values as informal institutions. Informal institutions exist in society in various types such as conventions, norms, customs, ethical codes, religious rules, etc. Reviewing two recent approaches of NIE on institutional change, this paper seeks for the role of informal institutions on the institutional change. Then, the paper highlights that policy makers in transition countries are facing a dilemma. On the one hand, the development of the market economy requires political reform, for example the transition to the rule of law is considered as a pre-condition. On the other hand, the emergence of the rule of law faces the resistance of informal institutions such as Confucian values rooted in transition societies.

To deal with such dilemma, I hypothesize that the transition to the rule of law must be a gradual transition in which the institutional elements of the rule of law will be established progressively. I suppose that, because the rule of law is a set of formal institutions with various elements, it is more feasible to introduce particular elements of the rule of law to the existing institutions of society rather than copy completely the Western model. The informal institutions also need adapted but do not have to be changed in their entirety.  An efficient element of informal institutions will merge in a new institutional arrangement. Not all informal institutions of a particular society need to be contrary to the rule of law. 

Based on the World Values Survey (1995-98, 2001), the paper highlights current Vietnamese attitudes towards such Confucian values as well as formal criteria of the rule of law. The empirical evidences in such surveys show that, (i) although Vietnam still stays in the low level of economic development, there is also a consensus on democratic reform, including the transition to the rule of law; (ii) if Putnam (1993) – Voigt (2003) hypothesis which assume that the levels of personal trust can influence the degree to which pluralist democracy is sustainable is true, it is not easy to establish pluralist democracy in Vietnam as well as East Asian due to the low level of personal trust; (iii) more than any other of the Confucian societies, the Vietnamese answer that parents are to be respect regardless of their quality and fault. Therefore, if the degree of respect for parents reflects the degree of hierarchical order in society, it is possible to say that Vietnamese people still have high regard for hierarchical order; (iv) in contrast with traditional notion of Confucianism, respect for private property rights gradually increases among Vietnamese people. The intention of buttressing institutional reform toward economic liberalization and the rule of law, which endorses private property rights, is feasible; and (v) due to the high level of Vietnamese confidence in the current political regime, it seems to be unfeasible to consider exploiting shock reform in political institutions which has happened in Central - East Europe and former Soviet union. However, public opinion in Vietnam also supports further political reform. Accordingly, such empirical test illustrates the hypothesis of the paper. Confucian values undeniably do matter in the transition to the rule of law in Vietnam
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� For a deeper discussion, see Duong Tung, Ho Chi Minh – a Personality  - a Person, Communist review, No 47, 2003.


� For a more detailed analysis of the impact of Confucian norms and values on the modern legal system of Vietnam see: PhamDuyNghia, Confucianism and the conception of law in Vietnam, 2003.
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