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Abstract

The notion of Environmental Rights first appeared in the Declaration of the United Nations Conference on the Human Environment at Stockholm in 1972. This declaration says that Man has the fundamental right to freedom, equality and adequate conditions of life, in an environment of a quality that permits a life of dignity and well-being, and he bears a solemn responsibility to protect and improve the environment for present and future generations. In Japan, there is no express term to decree the Environmental Right in the constitution, but there is an argument that the constitution secures the Environmental Right as a new human right through constitutional interpretation. The aim of this paper is to discuss what function the Environmental Right should have as a fundamental human right for the purpose to deal with environmental problems and how it should be organized in the Japanese Constitution.

Law and Economics literature tells that the environmental problem should be considered as an ‘externality’ and significant characteristics of environmental problems with high transaction costs and an aspect of ‘public goods’. These characteristics call for government intervention. However, Law and Economic literature also tells us that government intervention is not always in accordance with the public interest. There is a danger that government intervention is distorted by the pressure of private interest groups. In short, the point of environmental problems is that they cannot be solved without government intervention, but political process does not guarantee intervention is always appropriate. Thus, environmental rights as a human right should be organized in order to prompt the appropriate government response and to allow people to check the government policy in accordance with public interest.

However, according to a popular theory in Japan, Environmental Rights as a human right is considered as ‘programme code’, which means that it only declares the policy target or goal and it does not mean that people have a right to order the government directly to adopt specific policy or check the policy of the government. In my opinion, this argument cannot identify the specific character of the environmental problem and environmental rights. The absence of an adequate government intervention to protect its citizens may lead to destructive damage to human life, and there is a high possibility that the government will not adopt adequate policies because of the pressure from private interest groups. The environmental right as a human right should be reorganized so as to overcome these problems. It is necessary to reorganize and construct new theory that validates the Environmental Right.
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1. Introduction
1.1 The Aim of This Paper

There is a global tendency in which the number of countries that decree a code related to environmental issues in their constitutions is increasing
. The first notion of environmental rights appeared in the Declaration of the United Nations Conference on the Human Environment at Stockholm in 1972
. This declaration says that Man has the fundamental right to freedom, equality and adequate conditions of life, in an environment of a quality that permits a life of dignity and well-being, and he bears a solemn responsibility to protect and improve the environment for present and future generations. This notion is widely accepted in the world, and many people are familiar with the term ‘Environmental Right’. However, the concept of ‘Environmental Right’ is relatively new and the nature of Environmental Right is still ambiguous. It is not clear whether Environmental Right is confirmed as a legal right. If it is a legal right, it is uncertain what kind of claim a right holder can make. That is, it is not clear that people can ask for compensation or injunctions against the infringement of environmental rights. Also, it is vary arguable that citizens is able to make direct claim to the government and the court can order or recommend government to apply a specific policy on the grounds of this right. 
In Japan, there is no express term to decree the environmental right. However, there is an argument that the constitution secures the Environmental Right as a new human right through the interpretation of the constitution. That is, the popular academic theory in Japan advocates that human rights are not limited to the rights in express terms of the constitutional law, but also new human rights can be approved by interpretation of the constitutional law to respond to changes of social circumstances even if the constitutional law does not decree those new rights explicitly
. Nowadays, the environmental problem is one of the biggest and newest issues for our society to cope with. The notion of the environmental human right is developed against the background of the recognition that human activities in a well-developed economy are destroying our natural environment. The arguments that environmental human rights should be justified by the constitutional law insist that the establishment of the environmental right as a new human right is necessary to cope with environmental problems which we have never experienced before.
Historically, new problems have required new human rights. For example, the disparity of wealth and misery of the poor caused by the development of capitalism required the establishment of social rights such as the basic labor right and the right to maintain the minimum standards of wholesome and cultured living. The current environmental problems are new problems that require a new notion of rights and the environmental right should be examined from this viewpoint.
The aim of this paper is to discuss what function the environmental rights should have for the purpose of dealing with environmental problems appropriately, and how it should be organized in the constitutional law.
1.2 The Structure of This Paper
Firstly, Chapter 2 deals with characteristics of environmental problems from the viewpoint of Law and Economics. Law and economic literature tells us that environmental problems should be considered as an ‘externality’
. In many cases, environmental problems affect a wide range of victims, take long time for harmful activities to cause damage to the environment, and a complex causal relation exists between harmful activities and damage. In addition, the environment itself is usually considered as ‘public goods’. These characteristics make it difficult for the parties to cooperate together to solve the problems through private bargaining. Government intervention is necessary to cope with environmental problems appropriately. However, law and economic literature states that it is not sure that government intervention is always in accordance with public interest. There is a danger that the government intervention will be distorted by the pressure of private interest groups. In short, the negative point of the environmental problem is that although it cannot be solved without government intervention, the intervention does not always work well because of political distortion. Thus, environmental rights as a human right should be organized in order to prompt the appropriate government intervention and to allow people to checks that the government policy is in accordance with public interest.
Thus, I propose that the significant characteristic of environmental rights is the right to make claim against the government. However, arguments on environmental rights in Japan are relatively weak to identify this specific characteristic of environmental rights. I will discuss this issue in Chapter 3. In Japan, there are two flows of arguments on the environmental right
. On one side, the environmental right as a human right has been discussed in order to provide a theoretical underpinning for victims to claim damages and request injunctions. On the other side, the environmental right is discussed to rationalize the responsibility of the government to protect the environment. However, both are not successful enough to establish the authority of the environmental right. In practice, no judgment approve the general term of ‘the environmental right’ as the basis of claims of damages or requests for injunctions. Also, some statuary laws confirm the responsibility of the government to protect the environment
, but they only declare the policy target or goal and it does not mean that people have the right to order the government to adopt a specific policy or check the policy of the government. The latter is a crucial problem regarding the environmental rights. The absence of adequate government intervention to protect the environment may lead to destructive damage to human life, and there is a high possibility that the government will not adopt an adequate policy because of the pressure from private interest groups. The environmental right as a human right has to be reorganized so as to prompt appropriate government intervention and allow people to check the government policy. The current arguments on environmental rights in Japan do not provide enough of a theoretical underpinning to do so.
Finally, I will conclude this paper in chapter 4. 

2. Economic Analysis of Environmental Problems
2.1 What is the Environmental Problem?

In general, the concept of "environment" does not mean only the natural environment but also artificial environment. Moreover, it sometimes refers to the social environment such as the family environment or economic circumstances. In the legal context, the concept of environmental problems is not clearly defined. For example, the problem of CO2 emission, which is related to natural environment, is considered as a typical example of an environmental problem. However, issues on cityscape or cultural heritage, which are related to artificial environment, are also dealt with under the category of environmental problems
. Air pollution, which has an adverse effect on human life, is clearly one of the environmental problems, but the protection of endangered species is also considered as an environmental problem although it does not have a direct affect on human life. It is not so easy to identify the common nature of environmental problems in the legal context.

On the other hand, the definition of environmental problems in law and economics literature is much clearer. That is, from the viewpoint of law and economics, the environmental problem is considered as an externality
, which means that benefits or costs of an exchange spill over onto parties other than those explicitly engaged in the exchange
. The externality prevents the price mechanism from incorporating the whole value of a transaction, leading to overproduction or underproduction compared with the optimal outcome in terms of social welfare. Environmental problems such as water pollution are negative externalities and the market fails to adjust production activities to achieve optimal outcome.
In the legal point of view, law picks up issues in which public opinion requires government intervention to solve the problems related to ‘environment’, so the concept of environmental problems is not clear. On the other hand, when considering the nature of environmental problems as an externality, the mission of law is much clearer. Law should be organized in order for the parties to reduce or increase the production activities to the optimal level.
2.2 Solution for the Environmental Problem – Pigou

Then, the question is how law can give an incentive to reduce production activities to the optimal level. A classic solution is presented by Pigoue
, which is called as Pigoue Tax. Pigoue proposed that if the government imposes tax on a firm so as to equal such tax with costs that a firm creates, the costs incorporated in the price and production activities will be reduced to the optimal level.
It is sure that Pigoue’s Tax is one type of solution for the environmental problem. In fact, the introduction of an environmental tax is being argued in Japan
, and this tax is based on Pigoue’s theory. According to this theory, the concept of environmental right is not necessary because tax can cope with environmental problems.
However, this solution is not the ultimate one. Tax itself creates costs. An example of these costs is seen when calculating adverse effects of production activities. There exists a management cost in order to collect tax. In addition, and more importantly, tax is revenue for the government and there is a high possibility that it will increase even if it is not necessary because bureaucracies tend to behave opportunistically.

2.3 Solution for the Environmental Problem - Coase

Coase suspected Pigoue’s theory would solve the problem of externality in his famous article, ‘The Problem of Social Cost’
, which was the starting point of Law and Economics. He claimed that there is a possibility that the market itself cope with the problem of externality autonomously and it does not always lead to market failure even if the problem of externality exists. 
Imagine that there are two parties, that is, a factory and a neighbor. The factory has two options of production which are: option A (Output [Q1] is 20 units; the profit [π1] is $20; the loss of pollution is $5 [E1]), and option B (Output [Q2] is 30 units; the profit [π2] is $30; the loss of pollution is $25 [E2]). In this case, from the view point of social welfare, option A is desirable because social welfare [W1] in option A, which is 20[π1]-5[E1]=$15[W1], exceeds social welfare [W2] in option B, which is 30[π2]-25[E2]=5$[W2].
However, the factory will tend to choose option B, in which it can enjoy more profits, because the factory doesn't factor in the loss of pollution. This result is true in the case of the absence of co-operation between the factory and the neighbor. However, Coase pointed out that if both parties can work together, the result will be different from the result in the case of uncooperative game. They can bargain through private negotiation and reach the social optimal outcome irrespective of legal rule.
That is, under the rule where the factory has a right to use the environment freely (the factory does not have any liability for the pollution), the neighbor has an incentive to pay compensation up to 20$ (=25[E2]-5[E1]) to the factory so as to reduce the production to the level of option A, because he can avoid the pollution and is not worse off. The factory will accept the offer of neighbors because the profit is 40$(=20+20) and it exceed the profit of option B (30). 

On the other hand, under the rule where the neighbor has a right to the enjoy environment (the factory always has to pay compensation if production activities have an adverse effect on the environment even if only slightly), the factory has to pay compensation to the neighbor so long as it continues to produce goods. In the case of option A, the factory has to pay $5 and its profit will be $15(=20-5). In the case of option B, it has to pay $25 and its profit will reduce to $5(=30-25). In this case, the factory also chooses option A because it is more profitable than option B.
As this simple example shows, externality does not always lead to market failure and it is not necessary to call for government intervention. If the parties can negotiate privately, the problem of externality can be solved autonomously. The question is whether the parties can negotiate or not each with other, that is, whether transaction costs prevent private bargaining. Where transaction costs exceed the profits which can be created by private bargaining, no party has an incentive to negotiate.
This theory can be formulated as follows
.

When transaction costs are zero, an efficient use of resources results from private bargaining, regardless of the legal assignment of property rights.

This formula is a starting point when considering environment problems. If transaction costs are zero, government intervention, such as shown by Pigoue Tax, is not necessary. Furthermore, legal rule is not important to solve the environmental problems in terms of maximization of social welfare. Legal rule is only relevant to distributional justice and environmental rights should be considered from the justice and equity, not from efficiency.
2.4 Transaction Costs of Environmental Problems and Environmental Right
Then, the next question is whether the transaction costs regarding environmental problems are zero or not. Unfortunately, transaction costs tend to be prohibitive in many cases
. The first reason is that victims are widely spread out and it is very costly for such victims to co-operate with each other. For example, when a river is polluted, all the people downstream of the river are potential victims and it seems to be impossible for all the victims to join together to negotiate privately with the responsible firm. The second reason is that there exists a casual relation between harmful activities and damages. It is a rare case in which only one harmful activity causes the type of pollution in question. Usually, multiple activities cause pollution and this causal relation tends to be extremely complicated. It is difficult for victims only to identify the cause of damages. The third reason is latency. In many cases, it takes a long time for victims to realize the outbreak of pollution and when they are faced with the disastrous results, it is too late for them to repair the damage privately. 
When transaction costs are huge, the allocation of resources (or legal rule) has a crucial impact on efficiency. If the resources are not allocated appropriately, a transaction is necessary. Transaction costs prevent parties from transferring resources or it can create a social deadweight loss even if transaction occurs. Thus, Coase’s theory can be interpreted as follows in the case of high transaction costs
.

When transaction costs are high enough to prevent bargaining, the efficient use of resources will depend upon how property rights are assigned.

According to this formula, it cannot be justified that the right to enjoy the environment should be allocated to both parties without variation. Who should have the right depends on who places a higher value on environment. It may be reasonable to say that a neighbor has a higher value on the environment and he or she has a right to leave the environment as it is, but there is a possibility that a firm will utilize the environment because it can earn more profits than costs arising from its activities. From the viewpoint of efficiency, it cannot be justified that the environmental right is allocated in any case to neighbors so long as the private interest is protected by statuary law.
In addition, usually, the ‘environment’ has an aspect of being ‘Public Goods’
, which has characteristics of non-rivalrous consumption and non-excludability. These characteristics lead to the presence of free riders and the high costs of distinguishing nonpaying from paying beneficiaries, and the market mechanism does not work well
. Thus, it is difficult to consider environmental rights as private interests protected by law and to assign it to all citizens as long as the environmental right is defined as comprehensive and general rights as set forth by the Provisions in the Declaration of the United Nations Conference on the Human Environment at Stockholm in 1972. Of course, there is a possibility that more specific rights will be considered as private goods under specific circumstances, and these rights have a chance to be the grounds to claim damages or request injunctions. Furthermore, people may bargain these rights through private negotiations. However, at least from an economic point of view, it cannot be said that citizens have a private interest to preserve the whole environment as it is. Economic theory cannot justify the existence of the citizens’ comprehensive environmental right as a human right.
2.5 Government Intervention and Environmental right
As discussed above, environmental problems have aspects of high transaction costs and public goods, so these problems cannot be solved by a market mechanism. Government intervention is necessary to cope with these problems. Then, the question is whether the government can adopt appropriate policies or not.
So long as the Japanese government is democratic, the policy makers are elected and they make decisions through careful discussions in the Diet. This mechanism provides a safeguard against the opportunistic behavior of policy makers, directing them to make decisions in accordance with public interest in principle. However, unfortunately, there is a high possibility that the process of policy making will be distorted by the pressure of private interest group. This theory is called as the Private Interest Theory
.

Private Interest Theory can be justified by the Public Choice Analysis, which claims that regulation is considered as the product of supply and demand in a political market
. The wealth-maximizing policy makers tend to respond to political demands from the private interest groups rather than behave in accordance with public interest. If a private interest group is already established, having common interests and a relatively small size, such a group can affect the policy making process more effectively, and its rent-seeking behavior distorts the government’s decision.

As for the environmental problem, there is a high possibility that the government will not adopt the necessary intervention because of resistance from private interest groups. Usually, environmental regulations weaken the competitive power of firms and they try to resist the introduction of environmental regulations. Economic globalization tends to foster this opportunistic behavior because if the government introduces higher environmental regulations, a firm which conducts business activities in that country will face difficulties in competing with other firms which are in countries that have lower environmental regulations. Moreover, there is a possibility that an unnecessary regulation will be introduced. Regulation creates entry barriers and incumbents may enjoy a monopolistic position by the introduction of higher regulation
. Environmental problems are related to life or health, and these problems tend to provoke a sensational public opinion. Once citizens overreact to an environmental problem, there is a possibility that a firm may make use of entry barriers instead of resisting the introduction of the environmental regulation.
The negative point of environmental problems is that although governmental intervention is necessary, the government does not always adopt policies in accordance with public interest. In addition, and more importantly, if the government omits adopting necessary intervention, damages tend to be destructive and it is difficult to recover from them. The specific characteristics of environmental problems are a complex causal causation and latency. In short, people cannot know exactly the serious damage caused by an environmental problem. If the government policy is distorted and abandons necessary ex-ante regulations, it is too late to compensate or repair the damages to the victims.
Thus, the environmental right should have the function to prompt the government to adopt the necessary policy and allow that policy to be checked. In other words, the meaning of the environmental right deters the opportunistic behavior of the policy makers. The voting mechanism can serve a certain level of mechanism to deter the opportunistic behavior, but it is not enough. The nature of the voting mechanism is ‘power’. That is, the decision is made by majority rule. This mechanism always has the danger of being distorted by interest groups. Such distortion is dangerous in the case of environmental problems because it tend to be too late for the political market to respond to the demand of the environmental problem. The private market cannot cope with the environmental problem efficiently, nor can the political market.
2.6 Summary
A summary of the arguments on environmental problems and the environmental right is as follows.

Firstly, the environmental problem is considered as an externality, and it leads to market failure due to high transaction costs and the view that the environment is ‘Public Goods’. Thus, we cannot rely solely on private bargaining to solve the environmental problem.
Secondly, because of high transaction costs, assigning an environmental right has a crucial effect on efficiency, but it does not always mean that the environmental right should be given to citizens as private interest protected by law. Who should have a right to access the environment is examined case by case and depending upon who has a higher value on the environment. Thus, when environmental rights are considered as private interest, it cannot be said that such rights should always be allocated to citizens in terms of efficiency. In other words, citizens’ human right as private interest cannot be justified from an economic point of view.

Thirdly, the private market cannot solve the environmental problem because of its nature, so governmental intervention plays an important role in coping with the environmental problem. However, the political process cannot guarantee whether the government policy is in accordance with public interest or not. There is a danger of distortion by the pressure of private interest groups. Thus, a safeguard is necessary to deter the opportunistic behavior of policy makers. Moreover, if the government does not adopt an appropriate policy, the damages caused by the environmental problem tend to be prohibitive, so the necessity for the mechanism to check the decision making process is very high. The environmental right should be considered from this point of view, and it should be considered as a right to request that the government adopts an appropriate policy and check the policy making process.

As mentioned above, the significant meaning of the environmental right is to claim against the government and to deter the opportunistic behavior of policy makers. For that purpose, the environmental right should have the following functions;
To prompt the government to adopt appropriate policy. The government decision plays a crucial role in coping with the environmental problem. As discussed later, there is an argument as to whether citizens have a direct right to claim against the government to adopt a specific policy. Usually, such a direct right against the government is denied because the government has discretion in choosing what policy is appropriate and citizens have a channel to express their opinion through the voting mechanism. However, the point of the environmental problem is that the distortion of the policy making process may lead to a disaster. We cannot rely only on the voting mechanism. It is not enough that the promotion of the environmental right is considered as political goal. Certain kinds of mechanism to prompt the government’s environmental protection policy should be justified on the grounds of the environmental right. For example, the court should have the authority to recommend the government, or obligate the government to adopt a specific policy for the protection of environment.

To give relief to victims suffering from environmental problems such as pollution. Traditionally, this function is considered from the view point of the environmental right as private interest. That is, victims claim damages or request injunctions against a firm which causes pollution on the grounds that it is an invasion of the environmental right as private interest. However, the reason why a firm causes pollution is not to incorporate costs caused by pollution. In this sentence, it states that the absence of a legal mechanism causes pollution. To set the legal rule to reduce the emission to the optimal level is the government’s mission. Thus, if the government omits necessary regulation, the government should have certain amount of responsibility for the victims. Also, recognition of the government responsibility gives an incentive for the government to adopt appropriate policy. 

3. The Affairs on the Environmental Right in Japan
3.1The Historical Development of the Environmental Right

Historically, a concept of environmental right in Japan as a human right appeared in the background of serious environmental pollution issues caused by high economic growth
. Traditionally, environmental right had been developed in order to justify giving relief to the victims of pollution, and it has been argued as the reason to claim compensation or request injunctions. In other word, the first argument on the environmental right focused on the aspect of private interest to justify compensation or injunctions so as to give relief to victims in terms of justice and equity. 

This concept of the environmental right was argued through pollution suits such as the Toyama Itai-itai disease, Mad Hatter's disease (Minamata disease), the mercury poisoning in Niigata Prefecture (Niigata – Minamata disease), and the Yokkaichi City asthma incident from the 1950's to the 1970's. Through these court battles, Japan Federal Bar Associationss advocated the environmental right to solve serious pollution problems in 1970
. These court battles prompted the government to enact regulations for the protection of the environment and decreased serious pollution activities caused by private firms.
On the other hand, these court activities provoked the public opinion to request that the government adopts policies for the protection of the environment. This public opinion forced the scholars to recognize the important role of the government to solve the environmental problem and to reorganize the environmental right to claim the government.
As I briefly explained, there are two flows of arguments on environmental rights. The first is related to an aspect of the private interest to justify the claim of compensation or to request an injunction. The second is related to an aspect of making claim against the government. These two aspects are not conflicting. Both are considered as two natures of the environmental right as a human right.
These arguments have produced some results. Firstly, the scope of the judgment related to environmental problems for the relief of victims has expanded
. Traditionally, in order to fulfill the requirements of a tort liability, a claimant had to prove acts of invasion of private interest, damages, causal causation and intention or negligence. In the pollution suit, it is very difficult to prove these requirements, but the arguments on environmental right have contributed to relax these demanding requirements. Secondly, the arguments on the environmental right stimulated public awareness of the environmental issues, and the government responded to protect the environment and the public opinion by further protecting the environment. As I mentioned, some laws decree the responsibility for the government to preserve the environment. 
However, the achievements regarding the environmental right have not been successful enough. Firstly, although the court is expanding the scope of relief, no judgment approves the term ‘Environmental Right’ directly. The courts avoid using the term ‘Environmental Right’ in their judgments. For example, referring to the judgment on the case of Osaka International Airport Pollution, Appeal Court
 approved an injunction by saying that interests for an individual’s life, health, privacy and living can be considered a ‘personal right’. Some scholars appreciate that this judgment approved ‘the environmental right’ in essence
. However, the court did not use the term ‘Environmental Right’. It used the term ‘Personal Right’. Traditionally, the court rejected the concept of ‘Environmental Right’ on the grounds that its concept is not clear and interests which are under the category of the environmental right is not private interest protected by law but ‘reflective interests’ as a result of protection for the other private interests protected by law
. Secondly, although the government’s responsibility for the preservation of the environment became popular, its responsibility is interpreted as a ‘political responsibility’. That is, the government is not liable for the omission to adopt adequate policy in legal context. Basically, the government is condemned just from the political point of view, and its faults should be corrected through the political process, not through the court
.
As I have examined the environmental problem in terms of Law and Economics, the point of the environmental problem is that government intervention has a chance to be distorted by interest groups although the government plays a crucial role to cope with the environmental problem. If the government owes only a ‘political responsibility’ and has no legal responsibility, then the problem of opportunistic behavior of policy makers is not solved appropriately. The next section deals with why arguments on the environmental right in Japan has shortcoming.
3.2 The Problem of Arguments on the Environmental Right in Japan

The problem of arguments on Environmental Right in Japan is disregard of government legal responsibility to protect environment. As discussed above, the point of environmental problem is how to curve opportunistic behavior of the government. The role of government intervention is crucial to cope with environmental problem, but political process cannot always secure that the government adopt appropriate policy. The reasons are considered as follows.
The first reason is a historical development of the environmental right in Japan. Historically, the arguments regarding the environmental right had been developed to provide the relief for victims of pollution. In order to overcome the difficulties in proving requirements of tort liability, lawyers tried to expand the scope of private interest, which is the ground to claim compensation and injunction and made use of the concept of the environment right for that purpose. As a result of emphasizing aid to victims, the characteristics of the right to make a claim against the government have been diluted. As discussed in Chapter 2, private bargaining or tort liability system is not effective to solve the environmental problem due to the high transaction costs. However, lawyers tend to focus on the nature of private interest, and disregard the importance of the government intervention. 
The second reason is a confusion of the environmental right with social right such as the right to live or basic labor rights. According to the traditional taxonomy on human rights in Japan, human rights are divided into four categories
. The first is ‘the negative right’, which rejects the government intervention. Examples of these rights are free speech, freedom of religion and so on. The second is ‘the positive right’, which calls for the government intervention. The example of this right is social right. The third is ‘the active right’, which is related to the government decision-making process, and includes the voting right. The last is ‘the comprehensive fundamental right’, which provides guideline to regarding all human rights and, new human rights, such as the environmental right, which are not decreed in express terms in constitutional law, are justified by this comprehensive right
. The environmental right is not decreed in express term in Japanese constitutional law, so this right is justified by the interpretation of the comprehensive fundamental right. Then, the significant characteristic of the environmental right is to call for the government intervention, so it is considered as having an aspect of the ‘positive right’. However, the traditional positive rights such as social rights are considered as ‘programme code’
, which means that the government has political responsibility to promote these rights, but citizens cannot request a specific policy to the government directly on the ground of these positive rights. For example, in the case of the social aid, the government has political responsibility to arrange the social welfare system for the poor, but the poor cannot make a claim social aid to the government directly on the ground of social right granted by the constitution where any statuary law is not enacted. The reason why positive rights are considered as ‘programme code’ is that the policy-making should be done through careful discussion in the Diet, and a direct claim to order the government to adopt specific policy without discussion in the Diet is dangerous in terms of democratic process. The environmental right is also a right to call for the government. To protect the environment appropriately, government intervention such as enacting statuary laws is necessary. So, environmental rights as a new human right are also considered as ‘programme code’ in the same way as social rights.

However, in my opinion, there is a significant gap between the environmental right and social rights. The aim of social rights is to achieve distributional justice. That is, the mission of this right is to relax the tension between capitalists and the working class by transferring the wealth from the rich to the poor. The reason why this right is considered a human right is that the misery of the poor caused by the development of capitalism cannot be ignored. Thus, the question of this right is how much wealth should be transferred. The amount of wealth transferred form the poor to the rich cannot be fixed at a unique equilibrium point from the interpretation of the constitutional code. So, a discussion through the Diet is necessary to decide it. On the other hand, the aim of the environmental right is not to distribute the wealth. Its aim is to incorporate externalities by using government intervention and to monitor the government policy-making process. In addition, an equilibrium point can be fixed at a unique point theoretically. Equilibrium is where the marginal costs are equal to the marginal benefits. Thus, both rights call for the government intervention, but at least the environmental right should not be considered as ‘programme code’, which means that the government has only a political responsibility. The environmental right should be considered as a right to require the government’s obligation to adopt adequate policy and citizens can bring a case on the ground of this right.

3.3 Summary
The direction of the arguments on environmental problem is basically headed in the right direction, but it cannot overcome the problem of the traditional theory on human rights. Particularly, there is a problem that the environmental right does not have enough authority to obligate the government to adopt environmental protection measures and to monitor the opportunistic behavior of policy makers. The traditional taxonomy of human rights cannot clarify the significant characteristic of the environmental rights. New human rights require new theories to clarify the nature of the right. An economic perspective can identify the specific characteristics of the new human rights and more analysis is necessary to establish the authority of the environmental rights.

4. Conclusion
The development of human rights is closely related to the social context. Social environment changes require that new rights should be established so as to cope with new social problems. The current environmental problem is a new type of problem that human beings have never faced. The negative externality itself is not a new one, but it is new enough that the externality caused by economic activities is growing to the level where human beings are finding it more difficult to survive in the next century. 
To cope with these new types of problems, it is necessary to establish the new type of human right. Traditionally, the human right to call for the government intervention was not considered as a legal right for citizens to make a claim against the government. However, at least in the case of environmental problems, we cannot rely only on the political process in order to cope with it appropriately. A deterrent system to combat the opportunistic behavior of policy makers should be incorporated in the environmental right. 
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