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1. INTRODUCTION

The last century saw the greatest strides made by women in society. With respect to civil rights, duties and liabilities arising from tort, contract, acquisition of property, and criminal law, the legal status of women is now substantially the same as that of men. However, there remain a number of issues where women appear to be at a disadvantage and these continue to be debated, challenged, and examined. One specific issue that we focus here concerns women’s contribution to household production and the part it plays in the division of matrimonial assets
 upon divorce. 

Typically, marriages that span over a length of time tend to acquire and accumulate substantial assets. Upon divorce
, disputes often occur over the distribution of these matrimonial assets for two reasons. Firstly, both spouses would tend to have contending claims. Secondly, if the wife has remained out of the labour market and devoted her time to housework throughout the marriage, then upon divorce she would be without any income to support her; nor would she have the necessary skills or experience to re-enter the labour market after so many years of absence. Understandably, the wife would then want to claim some of the matrimonial assets for financial security in addition to maintenance. 

The problem in such disputes frequently lies in the mechanics of asset division. Logically, any such division should depend on each spouse’s contribution towards acquiring, improving or maintaining these assets. There is no problem where the wife works in the labour market and contributes financially, since these can be easily verified or estimated from her wage. The difficulty arises where she contributes solely in the form of household services – the so-called, full time homemaker. (Quah and Kho, 1989)
Much of what goes on in households is unrecorded and unremunerated. The amount and value of time and effort used to provide the daily services of cooking, cleaning, child rearing, and myriad other chores that need to be done in any household are clearly not insignificant. Whilst household production undoubtedly has value to the family, it is the measurement and quantification of that contribution in relation to the division of matrimonial assets that is often elusive and to the detriment of, commonly female, homemakers. 

Even in the case of working couples, some systematic valuation of the respective spousal household production contribution is still necessary for a fair and equitable division of matrimonial assets. The significance of recognizing such indirect contributions in matrimonial property rules goes beyond the justice of individual divorce cases in that incentives may be created that lead to non-optimal consequences. For example, if the rules discriminate against one party upon divorce then some marriages might not be made; some couples might also not divorce for similar reasons. Also, incidences of opportunism against the disadvantaged spouse may increase; marriages may be delayed because of increased costs of search; investments in marital-specific capital may be discouraged
; expenditure patterns regarding asset accumulation and present consumption may become sub-optimal
. 

The outline of this paper is as follows: section 2 presents a short review of the interests and problems in household production valuation; section 3 elaborates on the need for valuation to be consistent with economic theory and proposes the opportunity cost approach as the appropriate methodology for valuation; section 4 examines the relevant legislations that                                       govern the outcome of matrimonial property settlements and highlights the increasing recognition of household production contributions over the years; section 5 explores the trend of actual case rulings and specifies the existing norms for matrimonial asset division; section 6 appraises the failure of the law to specify some systematic way of valuing household production contribution and argues for the need of systematic valuation; section 7 discusses the  extension of pensionability to homemakers as further recognition of their non-financial contributions to the family and some implications for public policy; section 8 concludes. 

2. INTERESTS AND PROBLEMS IN HOUSEHOLD PRODUCTION VALUATION


Before the seminal paper by Gary S Becker, “A Theory of the Allocation of Time” in 1965,
 economists have generally regarded households as purely consumption-based units. The textbooks’ version of the circular flow of income has always been that households supply labour to firms in exchange for money income to buy the firms’ production. Thus, the traditional dichotomy was such that production occurred in the market whilst consumption occurred at home. However, Becker’s household production model was to change the conventional thinking in total. Under the banner of the “New Home Economics”, microeconomic theory began to view the household as an active multi-person production unit engaged in the home production of utility-yielding commodities, using market-purchased goods and the time of family members as factor inputs.


Complementing the emergence of the “New Home Economics” was the increasing number of time-budget studies on households undertaken by Cornell economists (Walker and Gauger, 1973; and Walker and Woods, 1976). These studies provided comprehensive accounts of the use of time by households on market activities, home production, and leisure. Improvements in data availability and collection, and advances in microeconomic theory thus provided the early stimulus for household production research; with discussions centred mainly on two issues: the quantification of the output that is produced and the attribution of economic values to the time necessary to produce it. (Quah, 1990:6-7)


Over the last ten years, there have been few less-developed countries that cannot claim at least one study using the household production model. New time-budget surveys have also been conducted in numerous developed countries as updates to the literature. (Gronau, 1997) Hence, even after four decades, the concerns with the valuation of household production are still pertinent. Some of these include: a proper social accounting of this significant yet uncounted economic production to better reflect societal welfare changes over time
; a more accurate assessment of damages in the area of tort litigation involving loss of household production services due to wrongful injury or death of a homemaker
; and the evaluation of respective spousal household production contribution for use in matrimonial property settlements. This paper addresses the latter concern where not much has been written.

The main impediments to an accurate accounting of the amount and economic value of household production lie, first, in the fact that virtually no records are kept on how much is being produced; and second, that the amounts demanded by households are generally not purchased in market transactions where prices would indicate their value at the margin. This is largely because household production is normally provided by members of the same household that also consume the goods and services produced. Certainly, the lack of a market mechanism and market price in no way compromises the economic significance of household production. It only means that any household production research necessitates its imputation through some indirect methods. However, the success of these indirect methods in producing meaningful estimates will then depend on the chosen definition and hence quantification of household production.

2.1 Definition Of Household Production


Defining household production is a major obstacle to obtaining accurate assessments. Even with careful precautions in survey design, as in time-budget studies, concerning what is and is not to be included, people’s responses with respect to time spent and the economic value of household production can deviate widely depending on how they perceive the different household activities. For instance, some people may view cooking and gardening as pleasures or hobbies, while others look upon them as chores. How then do we distinguish between household work and leisure? 


Becker’s definition within the “New Home Economics” defines household production in terms of the household commodities produced. Similarly, the Walker and Woods (1976) time-budget studies on housework defined household production as those “purposeful activities performed in individual households to create the goods and services that make it possible for a family to function as a family.” These definitions, however, are clearly unsatisfactory because they are either too inclusive or too vague.


Authors such as Hawrylyshyn (1978), Gronau (1980), and Beutler and Owen (1980) subsequently came up with a more functional definition of household production, placing emphasis on whether activities normally performed by a household member can be performed by someone outside of the household. Such a definition, albeit imperfect as it may not cover all the household tasks performed by households, was nevertheless an improvement because it allowed for data collection of all production activities in the home that have market substitutes. More importantly, a distinction was now drawn between the production of household services, that was to be valued; and the consumption derived from the act of performing housework, that was not to be included. 


However, defining household production in terms of home activities that are market replaceable is meaningful only if the objective of valuing household production is for social accounting. “This is because, in social accounting, the value of goods and services are based on market valuation and thus the definition of household production should be one that is at least capable of market valuation. Per contra, if the objective of valuing household production is for own-welfare considerations, then, the definition of household production has to be more inclusive. Such things as conjugal relations and taste for doing housework… should be included... ” (Quah, 1990:9) 


Following this, Quah (1988, 1990 and 1993) proposed a three-tier definition of household production, comprising of market replaceable household production (MHP), near-market replaceable household production (NMHP) and non-replaceable household production (NHP) respectively. 

MHP consists of those unpaid home activities performed for and by household members, resulting in home goods and services that have market equivalents. Examples of such MHP activities are cooking, cleaning and laundry work. Clearly, these activities are also available in the market via domestic help services, and are thus subject to identification and replacement. NMHP consists of those activities, which are normally not associated with or replaceable by hiring domestic help, but yet can conceivably be done by employing other appropriate market substitutes. Examples of NMHP include, tuition for a child, the organization and supervision of household tasks in relation to family requirements. Finally, NHP consists of those home produced goods and services that have no close market substitutes and hence cannot be replaced by purchasing market goods and services. Examples of NHP are the love, care and companionship provided by family members for each other. 

In the evaluation of spousal household production contributions in matrimonial property settlements, clearly all three tiers of household production are applicable and should be included. 

2.2 Quantification Of Household Production

Given the non-market nature and variety of household production, an exact quantification of the aggregate of physical goods and services produced within the household would be difficult. Any attempts at the itemization of these through a comprehensive survey detailing the number of meals served, beds made etc, would be immensely cumbersome and cost ineffective. 

On the other hand, as evidenced by the continuing importance of time-budget studies in household production research mentioned earlier, the time spent on household production by household members presents an acceptable alternative to the quantification of household production. The immediate advantage of using time as a unit of measurement is that all household activities can be amalgamated and expressed under one standardized unit of account. Moreover, since time is additive and expressible in terms of hours, days and weeks etc, data collection is facilitated. Furthermore, commensurating with wages earned in market employment, the dollar value of household production per unit time can also be derived as a comparison.

However, the use of time to measure household production has two major problems. First, diminishing returns constrain the extent to which time spent in household production is an accurate indicator of the quantity of household output produced i.e. beyond a certain time period, an additional unit of time spent will not yield the same amount of output produced as the initial hours. Second, should there be wide variations in the use of non-labour resources and/or changes in household production technology, then time as an index of measurement may again be inaccurate. Thus, a decrease in time spent on housework could be a signal of productivity increases from improved technologies rather than a mark of decreased outputs. 

Despite these problems, one notes that if the purpose of quantification and valuation is for matrimonial property settlements, then using time as a unit of measurement would be appropriate since it is a valid proxy to the extent of effort or foregone opportunities put in by the homemaker for the welfare of the household. 

Still another major problem in household production research concerns the measurement of multiple activities that occur simultaneously within the household. Some tasks, such as laundry and caring for children can often be done concurrently with other activities, raising ambiguities of how such time is to be reported. An appropriate method of accounting would be to ascribe the time entirely to the major task as revealed by the household members themselves. In other words, time is recorded only for the major household task performed and all other activities are ignored. Unlike double or triple counting, this avoids any overstatements of time devoted to household production, especially in cases where only intermittent attention is given to the secondary tasks. The method also works within the framework of a 168-hour week constraint, so that a micro-allocation of time for market work, household work and leisure can be derived and its implications for different households easily drawn. (Quah 1986b:239)

3. VALUATION AND CONSISTENCY WITH ECONOMIC THEORY

Apart from the difficulties in definition and quantification, valuations that will produce meaningful estimates (that is, consistent with economic theory) comprise a further, and perhaps the most significant, methodological issue in household production research. Current methods of valuing household production revolve around three general approaches, namely the output valuation, replacement cost and opportunity cost approaches. 


The output valuation approach asserts that the value of household production can be derived directly from household output by adding up the prices of market goods and services corresponding to those produced at home. The replacement cost approach, on the other hand, has two variants. The first involves applying appropriate wage rates to the average amount of time devoted to each of the different household activities and taking the sum to be representative of the value of household work; this variant is known as the specialist replacement approach. The second identifies the value of household production with the singular wage required to hire a substitute to perform all the household work; this variant is known as the generalist replacement approach. Finally, the opportunity cost approach uses the potential market wage of the full time homemaker to estimate his or her value of time spent in providing household services. 


Undoubtedly, all three approaches are beset with their own methodological problems.
 Nevertheless, beyond these shortcomings, empirical estimates on the value of household production obtained via these approaches are in themselves meaningless if no particular attention is paid to their consistency with economic theory. Household production valuation can be based on marginal values, total values or net values; the appropriate value and hence method to use will then depend critically on the purpose of the valuation: whether it is for national income accounting, compensation of wrongful injury or death to homemakers, or matrimonial property settlements.

3.1 Distinguishing Different Economic Values And Their Uses

FIGURE 1

AN ILLUSTRATION OF THE DIFFERENT ECONOMIC VALUES 

Diagrammatically, consider Figure 1, which shows the marginal benefit (MB) and marginal cost (MC) curves of a given household. The MB curve shows the incremental benefits from an additional hour devoted to household production, whilst the MC curve shows the incremental costs incurred from an additional hour devoted to household production. Both curves are assumed here to be linear and continuous for convenience.

The principle of declining marginal benefits indicates that for most households, at least some level of household services are important, but successive quantities are likely to become less significant. At point N, nothing more can be gained by devoting an additional unit of time to household production. Similarly, the principle of increasing marginal costs indicates higher additional costs as more time is devoted to household production. For most households, the MC is likely to be relatively small for some limited allocation of time to household production, and may even be zero or negative for very small amounts of time such as OJ. Larger commitments would then be accompanied by corresponding rises in marginal costs. This is because the total “stock” of time that a household has is limited, and additional time devoted to household production would eventually have to come from household members who are increasingly less productive in performing housework. A household facing MB and MC as indicated in Figure 2.1 would then devote OR hours to household production to maximize the welfare of the household. 

From Figure 1, we can identify and measure the different economic values of time devoted to household production. First, there is the notion of marginal value, which is the value that the household places on the last unit of time spent in household production. This marginal value is represented by OW for the ORth hour of household production. Second, there is the notion of total value and this can refer to total benefits or total costs. The total value is then the summation of all the marginal benefit/cost that the household places on each respective unit of time spent in household production. Thus, total benefit is represented by area OVPR and total costs is represented by area JPR for OR hours of household production. Finally, there is the notion of net value, which is the residual benefit from subtracting JPR from OVPR. This net value is represented by area OVPJ for OR hours of household production.

Consequently, the distinction between these different concepts of economic values and the methods used to measure them must follow from the purpose of household production valuation. If the purpose is towards national income accounting, then the appropriate measurement is that of marginal valuation. This is because, conventionally, each economic good is valued at the margin to obtain a market price. Consistency with this framework of national income accounting would require household production to be similarly calculated. In this case, the amount OWPR is the desired value of household production. Accordingly, the replacement cost approach is of greater relevance here because the output valuation approach is concerned with the notion of total value whilst the opportunity cost approach is concerned with forgone values rather than actual values. (National income accounting does not deal with forgone values.)

If the purpose of valuation is towards compensation of wrongful injury or death to homemakers, then the appropriate measurement is that of net valuation. This is because, in the determination of a suitable amount of compensation, the household’s total net benefit position i.e. net value should be restored to the level enjoyed prior to the tort. In this case, the amount OVPJ is the desired value of household production. Since all thee valuation approaches are not welfare measures, they would then be inappropriate. 

Finally, if the purpose of valuation is towards matrimonial property settlements, then the appropriate measurement is that of total cost valuation. This is because, in matrimonial property settlements, the division of assets is typically based on the respective spousal contributions to the accumulation of household wealth. Such contributions come from two primary sources: income and earning capacity leading to the accumulation of market goods, as well as household production leading to the accumulation of home goods. The household production contributions made by the homemaker to the household may then be interpreted as the forgoing of other utility-yielding activities such as earning income, pursuing leisure etc, which he or she could have engaged in.


Since time is required for household production, the valuation of time spent in household work can be derived from the economic values that are foregone by not putting this time to alternative uses. Thus, the time spent in household production has a cost – an opportunity cost – in terms of what has been given up. If it is taken that the homemaker who provides these services also incurs this opportunity cost, then the measure of the sacrifice made by the homemaker in terms of total opportunity costs incurred would yield a valid estimate of household production and hence the more appropriate accounting for the purposes of matrimonial property settlements. 

Therefore, the total opportunity costs of performing OR hours of household production is the amount JPR. Accordingly, the opportunity cost approach is appropriate here because there is no conceptual basis for using the output valuation and replacement cost approaches i.e. both are not concerned with forgone values. (Quah 1986b:240-243)


It has been argued, that the opportunity cost of the homemaker who spends most of his or her time on household production would fall over this period as it becomes increasingly difficult to participate in the labour market due to a depreciation of skills. As a result of this inherent human capital accumulation problem, the total opportunity costs incurred by the homemaker must be adjusted with a suitable discount rate to correctly reflect the present value of the opportunities foregone, at the time the decision to forego them was made.

3.2 Marriage As A Contract: Damages For Breach

An alternative basis for the valuation of household production contribution in matrimonial property settlements stem from the allusion of marriage as an economic partnership. Many law and economics scholars have turned to a contractual analysis of marriage and divorce in family law
.  


Hirsch (1988:130) highlighted some of the basic legal premises of contract law. “A contract is a promissory agreement for a future exchange, freely and voluntarily arrived at. The law of contracts is designed to facilitate the process of exchange and to minimize breakdowns… [Through] legal enforcement remedies should one of the parties decide to breach the contract.” By the same token, almost all marriages (with the exception of arranged marriages in some cultures) are entered into freely and voluntarily, with the promise and the intention, that the relationship will last a lifetime. This basic promise then represents an implied set of other promises as to how the marriage should be conducted. Hence, in marrying, couples are also indirectly agreeing to an exchange of a stream of lifelong spousal services, covering both financial and non-financial contributions to the family. Correspondingly, marriage is a particular type of contract. (Cohen, 1987:267) Likewise, divorce can be described as an occasion of breach leading to the dissolution of a marriage contract. 

Certainly, the law of contracts cannot be suitably applied to all aspects of marriage and divorce
. Nevertheless, in matrimonial property settlements, we are concerned mainly with the identification and acknowledgement of the various forms of financial and non-financial exchanges within the family before the marital breakdown. These then serve as the basis of matrimonial asset division such that a judicial redistribution of respective rights to marital property would be fair and equitable. Hence, at least some of the possible bases on awards of damages for breach can serve as a fitting framework to value household production contributions and hence the required reparation for the homemaker, assuming that he or she is the victim of breach.


Typically, there are three bases on awards of damages for breach of contract. First, expectation damages, awards an amount of money that places the victim in the position he or she would have been in, had the contract not been breached. Second, reliance damages, awards an amount of money that places the victim in the position he or she would have been, had he or she not entered the contract initially. Third, restitution damages, awards the victim an amount of money corresponding to any benefits that he or she has conferred upon the breaching party. (Polinsky, 1989) 
FIGURE 2

AN ILLUSTRATION OF THE DIFFERENT AWARDS OF DAMAGES FOR BREACH


The three remedies for breach of contract and their relationship to economic damages in matrimonial property settlements is illustrated in Figure 2. MBHM and MCHM respectively show the incremental benefits and costs accruing to the homemaker from an additional year devoted to the marriage. For simplicity, both curves are assumed here to be linear and continuous; the slopes of MBHM and MCHM are also assumed to reflect the principles of declining marginal benefits and increasing marginal costs respectively.

Where MBHM is greater than MCHM, i.e. where the duration of the marriage is less than OW years, the homemaker will not initiate divorce. Conversely, where MBHM is less than MCHM, i.e. where the duration of the marriage is greater than OW years, the homemaker will initiate divorce. The optimum duration of the marriage for the homemaker is hence OW years, where MCHM equals MBHM. This assumes that, upon reaching a certain duration, all marriages will eventually end in divorce. In reality, this is clearly not the case. We can reconcile this difficulty by further assuming that most married couples do not reach point S during the span of their lifetime, i.e. they continue to reap net benefits from marriage till the point of passing away. 


Suppose now, after OP years of marriage, the other spouse i.e. the breadwinner, initiates a divorce. Clearly, the homemaker would not be in favour of this, since at duration OP, MBHM is greater than MCHM, i.e. he or she continues to reap net benefits from the marriage. Hence, in this case, the homemaker is the victim of breach and he or she should be awarded damages. Had the marriage contract not been breached, the homemaker would have stayed married for another PW years. Since expectation damages aim to place the victim in the position he or she would have been in, had the contract not been breached, the size of the compensation award according to expectation damages should be equal to the homemaker’s net benefits from another PW years of marriage, i.e. QRS. On the other hand, the homemaker’s total cost from PW years of marriage is OPQ. Since reliance damages aim to place the victim in the position he or she would have been, had he or she not entered the contract initially, OPQ would also be the size of the compensation award according to reliance damages. 


As for restitution damages, we further assume that the breadwinner had received a larger surplus from the marital relationship than the homemaker throughout the duration of marriage, presumably because the breadwinner has a disproportionately larger share of the household wealth. We introduce MBBW to Figure 2. This represents the incremental benefits to the breadwinner from an additional year devoted to the marriage, and is higher than MBHM. The extra surplus accruing to the breadwinner from the marriage is thus UVTR. Arguably, some of these gains must have been conferred to or shared with the breadwinner by the homemaker, through his or her performance of household production within the family. Since restitution damages aim to award the victim an amount of money corresponding to any benefits that he or she has conferred upon the breaching party, the size of the compensation award according to restitution damages should be some portion of UVTR. 


Arguably, expectation damages has the least appeal in matrimonial property settlements. This is because, in practice, it is difficult to ascertain the optimum duration of any marriage, i.e. point S. Hence, the exact size of QRS cannot be known with reasonable certainty. In addition, the courts would typically assume that victims of breach might remarry to mitigate their losses from breach, when in actuality this may never occur. Consequently, expectation damages systematically understates the victim’s damages and protect the breaching party from a higher penalty. Moreover, expectation damages places little emphasis on past contributions to the marriage contract in the determination of compensation. Therefore, expectation damages do not measure the sacrifice (or opportunity cost) of the marriage. Furthermore, unlike commercial contracts where it is easy to determine the expectation loss, in marriage, much involves non-market elements and thus renders the similarity untenable. Hence, overall, this approach is arguably incommensurate with the principles of matrimonial asset division. 


On the other hand, reliance damages, because of its principle of placing the victim in a position had the contract not been entered, ties in with the earlier economic notion of opportunity costs. The plausible fact that, the homemaker has suffered some form of irreplaceable loss from the marriage and is now worse off than prior to the marriage is accounted for and included in the compensation. Restitution damages is arguably also appropriate because the purpose of valuing household production contribution in matrimonial property settlements is precisely to award the homemaker with some of the financial gains that has been conferred to the other spouse by means of his or her contributions to household production, in order to prevent an unjust enrichment of the breaching party. However, in practice, it is difficult to ascertain what portion of UVTR should accrue to the homemaker since some of this surplus should have been the result of the breadwinner’s own innate abilities. Therefore, reliance damages i.e. OPQ should form the principal damages in matrimonial property settlement, with restitution damages taking up a supplementary role. For instance, when the award of reliance damages still results in a disproportionately lower share of assets for the homemaker, then restitution damages can be included for a more equitable division. 

Strictly speaking, reliance damages compensates the homemaker for the opportunities forgone because of his or her entry into the marriage, whilst restitution damages compensates the homemaker for the opportunities forgone due to his or her decision of a supportive career in the marriage. (Dnes, 1998) Together, both reliance and restitution damages yield an appropriate estimation of the compensating variation required to restore the welfare of the homemaker to levels prior to the divorce. Conceptually, this compensating variation would also correspond to the welfare loss in household production. 

FIGURE 3

AN ILLUSTRATION OF THE COMPENSATING VARIATION

Diagrammatically, in Figure 3, let the homemaker’s share of matrimonial assets be H and the spouse’s share of matrimonial assets be S. The indifference curves, U1 and U2, reflect different utility levels where the homemaker is indifferent between all possible distributions of H and S. The budget lines, NN and NN’, can be represented by P1H + P2S = M, where P1, P2 are shadow prices to H and S respectively, and M is the total stock of matrimonial assets. We can assume that it is more “costly” for the homemaker to hold matrimonial assets, such that P1 > P2. This is because the homemaker’s realm is not in the marketplace and institutional factors simply make it more convenient for the spouse to accumulate a greater share of the matrimonial assets. For instance, it is easier to place ownership of the matrimonial home under the wage-earning spouse, since only the spouse can apply for
 and subsequently repay the bank loan for the purchase of the house. Hence, P1 represents the opportunity costs of the homemaker in taking up a non-financial role and contributing only in the form of household production.  

Point E shows the initial equilibrium between the budget line NN and the homemaker’s indifference curve U1, reflecting the amount of respective spousal holdings of matrimonial assets before divorce. The initial welfare level is therefore at U1. As argued, the homemaker’s holding of matrimonial assets is likely to be small relative to the spouse. Furthermore, the homemaker is indifferent towards holding the smaller proportion of the matrimonial assets at point E, relative to a larger proportion at point E’ for instance, because of non-market elements in the marriage such as love; trust in the spouse etc. 

In the event of divorce, the “costs” of having the prior arrangement of unequal sharing with the spouse increases substantially for the homemaker so that the budget line rotates to NN’. This is equivalent to saying that P2 has increased. Since the compensating variation is the asset transfer that would leave the homemaker as well off as before the divorce, we draw OO parallel to NN’ and intersecting U1 at E’. The distance ON is the compensating variation (CV), and it reflects the amount of compensation for household production contributions required before the homemaker is willing to accept the divorce. 


Mathematically, the compensating variation can be defined as the amount for which

W*1(A1, Z1, …) = W*2 (A2, Z2, …) + CV12
Where W*1 and W*2 are the alternative welfare states before and after divorce respectively such that W*1  > W*2; A1 and A2 represent the share of matrimonial assets in the two alternative states; Z1 and Z2 represent the vectors of household commodities in the two states; and, CV12, the compensating variation from before divorce to after divorce. Since W*1 > W*2, CV12 would be positive indicating the amount to be received by the homemaker in order to restore his or her welfare to W*1. (Quah, 1985:21)

3.3 Using The Opportunity Cost Approach


In the preceding section, we argued that in the case of matrimonial property settlements, household production valuation using the opportunity cost approach yields the greatest consistency with economic theory. Furthermore, through the contractual analysis of marriage and divorce, we showed that an accurate compensation of the homemaker’s opportunity cost would restore his or her welfare levels to that prior to divorce. In this section, we elucidate the empirical methodologies to estimating this opportunity cost. 

Estimating the opportunity cost involves a statistical projection of the (full time) homemaker’s discounted stream of forgone income, from the time of the marriage (or exit from the labour market) to the time of divorce, after considering all the possible jobs, salaries and advancements of persons with similar age, gender, educational background, labour market experience, demonstrated skills set and talents. For a part time homemaker, the actual market wage over the relevant period would be used instead as a proxy to the value of time spent in household work. 

Typically, the data that is required for the computation can be obtained first-hand from the homemaker, and subject to validation from formal and informal sources. For example, the stated educational attainments should be supported by official certification from schools; past labour market experiences or actual market wages should be supported by employer records. Furthermore, the alleged amount of time spent in household work should also be verified by other members of the household or neighbours. Comparisons made with household-specific time surveys
 would then yield the extent of non-pecuniary losses, such as leisure and recreation time, for the particular homemaker on top of the average amount of time spent on the household production. These are then factored into the valuation. 


As an illustration, consider two hypothetical profiles: homemaker A and homemaker B. 

1. A and B are females. 

2. A and B are typical homemakers with no significant, additional non-pecuniary losses.

3. A has been married for 35 years and is currently 55 years old. A is a secondary school leaver and has not had any labour market experience prior to the marriage. A is thus a full time homemaker.

4. B has been married for 5 years and is currently 30 years old. B is a university graduate and has been working as a sales manager throughout the time of her marriage. B’s drawn annual salary in the base year, converted to an hourly rate is $10 per hour. B is thus a part time homemaker.

In the case of A, suppose we have identified the top 5 occupations that people with the same profile from the base year would likely consider; they are factory operator; administrative clerk, hotel chambermaid, hairdresser and seamstress. Assume that the weighted average of the annual income from these 5 occupations is $5000 in the base year. Further assume that increments to income from pay rises and promotions culminate to a 5% year on year rise over 35 years. Hence, A’s probable discounted cash flow is given by the following: --

( [$5000 * (1.05) t ]  where t = [0,34]

This approximates to $451,601.50 worth of household production contributions and should be considered relative to her husband’s direct and indirect contributions in the division of matrimonial assets.

In the case of B, suppose for the past 5 years she has devoted 3 hours per day after work to household production. This works out to be 1095 hours per year. Assume that increments from pay rises are also at 5 percent a year. Hence, B’s household production contribution is given by the following: --

( [1095 * 10 * (1.05) n] where n = [0,4]

This approximates to $60,505.66 worth of household production contributions, and should be considered on top of her financial contributions in the division of matrimonial assets.

4. THE LAW AND THE DIVISION OF MATRIMONIAL ASSETS


When spousal relationships are terminated by decrees of court, typically some form of financial reorganization within the family unit becomes necessary. The localized outcomes of such reorganizations are then influenced by three aspects of law, which together make up the system of matrimonial property rules within the respective jurisdictions. 


First, the matrimonial property regime, which spells out the effects of marriage on the acquisition, ownership and use of property (assets) between the spouses inter se. Upon termination of marriage, the regime also predefines the ensuing division of property rights. Second, various legislative amendments within family law that invest power in the courts, upon hearing a petition for matrimonial relief in the event of divorce or as a result of extenuating circumstances, to supersede the matrimonial property regime and order a reassignment of property rights for a more equitable solution. Third, case law, which examines the judicial interpretation of the laws manifested through actual court rulings. A further significance is the adherence to the doctrine of precedent (stare decisis
) by the courts, where judicial outcomes are not to deviate substantially from past cases, should material facts be essentially the same. 

The importance of each system of matrimonial property rules cannot be understated. Outwardly, we can expect these rules to have significant economic impacts on the contending spouses. However, the implications of any outcome run far beyond each individual case of divorce. Clearly, a system that is generally perceived to be unjust and to result in inequitable settlements would be a bane to society. For instance, if the rules discriminate against one party upon divorce then some marriages might not be made; some couples might also not divorce for similar reasons. Also, incidences of opportunism against the disadvantaged spouse may increase; marriages may be delayed because of increased costs of search; investments in marital-specific capital may be discouraged
; expenditure patterns regarding asset accumulation and present consumption may become sub-optimal
. Hence, any evaluation of the system of matrimonial property rules should be done with these broader issues in mind. 

We begin this section with an overview of the various matrimonial property regimes and their implications for respective spousal rights to matrimonial property upon divorce. The focus is mainly on common law countries, with the corollary for homemakers particularly highlighted. We then examine the series of legislative amendments that have been enacted over the years, to deal with the inadequacies of these regimes. In the next section, we follow the trend of case rulings in conjunction with these legislative amendments to see if divorce outcomes have improved for the homemaker.  

4.1 An Overview Of Matrimonial Property Regimes

Several matrimonial property regimes exist because each society responds differently to the question: what should be effect of marriage and divorce on the acquisition of interests in property held by either spouse. Undoubtedly, there are infinite variations possible, where these are perhaps best appreciated as different points along one same continuum. Nevertheless, we can generally classify regimes under three broad categories. 

The first is the “separation of property” regime. Having originated from common law, “separation” regimes were adopted by many commonwealth countries, at least until the early 1980s. Under this regime, marriage has minimal effects on the acquisition of interests in property held by either spouse. Thus, as described by Lord Upjohn in the House of Lords in the classic case of Pettitt v Pettitt
, “the rights of the parties [to a marriage] must be judged on the general principles applicable in any court of law when considering the questions of title to property, and though the parties are husband and wife these questions of titles must be decided by the principles of law applicable to the settlement of claims between those not so related...” In other words, the general principles of property law would apply to the division of matrimonial assets upon termination of marriage: that is, the spouse who paid for the property is, usually, the owner in law and in equity. 

Undoubtedly, “separation” regimes gave men and women equal rights and opportunities to the ownership of property. This was because ownership was contingent on purchasing abilities rather than gender roles. However, in so doing, it also ignored the reality of the different economic roles that spouses typically discharge in a marriage, often leaving homemakers shortchanged when marriages fail. Since the homemaker engages in little or no market work, he or she would have earned little or nothing to contribute financially to the purchase of property. The consequence is, upon divorce, the household production contributions of the spouse who was the homemaker will be undervalued, because he or, more likely, she is unable to lay any significant claim to the acquired matrimonial assets. 

In the Canadian case of Murdoch v Murdoch
, the couple had married and lived in Alberta for twenty-five years, working together first as hired hands on ranches, and later in acquiring and operating several ranch properties. The husband received wages, and all subsequent purchases were made in his name. Mrs. Murdoch made no direct financial contributions, but she contributed labour in addition to her usual work as a farm wife. While the trial judge found that there was no doubt of Mrs. Murdoch’s indirect contributions towards the acquisition of the property, the Supreme Court of Canada rejected her claim to a beneficial interest, holding instead that since there was no direct financial contributions made, there was no basis for finding a resulting trust in her favour. (Knetsch, 1984:164)

Similarly, in the Singaporean case of Evelyn Tan v Tan Lim Tai
, the court had the opportunity to recognize the indirect contribution by way of household production, but instead glossed over this point and stuck to the traditional emphasis on financial contributions. Although the law
 allowed the judge in question regarding title or possession of property to “… make any order… as he thinks fit…”, the court held that this was merely procedural and had only a declaratory function
. (Quah and Kho, 1989:32) Hence, as a result of its failure to recognize indirect contributions such as household production to the acquisition of property, “separation regimes” ironically treated married women equally in terms of status vis-à-vis their husbands but disadvantaged them in terms of matrimonial property divisions.


Another category is the “community of property” regime. Commonly adopted by civil law countries, a detailed explanation of this regime is provided in Hale et al. (2002:155). That is, “marital property rights are based upon the assumption that marriage, among other things, is an economic partnership. As such, the partnership, or community, owns the respective talents and efforts of each of the spouses. Whatever is acquired as a result of their talents and skills is shared by and belongs to both of them equally, as community property… Where the community is terminated – for example by divorce – the community property… is divided equally between the spouses.”


Relative to “separation” regimes, “community” regimes then do better in recognizing the different contributions of spouses whichever the role each have performed within their marriage– either as the breadwinner, or the homemaker, or a mix of both. Homemakers can also be assured of a respectable portion of the matrimonial assets upon divorce. However, for “community” regimes, the challenge is for judiciaries to reach a just and equitable outcome in matrimonial asset divisions. This is because an equal division is not necessarily a fair one. Due regard must then be given to the careful accounting of respective spousal contributions to the marriage. 


The final category is the “deferred community of property” regime. An innovation of the Scandinavian countries, this regime combines both the “separation” regime and the “community” regime. In other words, during the marriage, each spouse will own what he or she has acquired financially; upon divorce, all property considered to be matrimonial assets will be taken as jointly owned and shared. Since we are concerned with divorce and matrimonial property settlements, the implications for homemakers under “deferred community” regimes are little different from the “community” regimes. 

4.2 Legislative Amendments in The 1970s And 1980s

From the early 1970s, many jurisdictions of common law tradition began to concede the need to recognize household production contributions in order to ameliorate the systematic discrimination of homemakers under the “separation” regime. Subsequently, in one country after another, legislative changes were enacted to include non-financial contributions for consideration under matrimonial asset division. In 1973, the English Parliament introduced the Matrimonial Causes Act which, whilst maintaining the “separation” regime, granted ancillary power in their courts to make “an order that a settlement of such property as may be so specified, being property to which a party to the marriage is so entitled, be made to the satisfaction of the court for the benefit of the other party to the marriage... [Where] the court shall in particular have regard to the following matters… the contributions which each of the parties has made… to the welfare of the family, including… looking after the home or caring for the family…
”


Likewise, in Australia, a similar provision was introduced through the Family Law Act in 1975. This authorizes the court to make “such order as it considers appropriate altering the interests of the parties in the property… for the benefit of either or both of the parties… [If] it is satisfied that, in all circumstances, it is just and equitable to make the order.” More specifically, when dividing the matrimonial assets, the court is directed to take account of the financial and non-financial contributions made. Non-financial contributions, in particular, include any labour that may have increased the value of the property as well as contributions made to the welfare of the family through unpaid work at home and care of the children. (Nygh, 1998; Sheehan and Hughes, 2001)

On the other hand, some countries abandoned the “separation” regime and turned instead to the “deferred community” regime. This was led by New Zealand in 1976
. Subsequently, several states of Canada including Quebec and Ontario; Singapore and Malaysia also followed. (Leong, 1993:355) More importantly, despite this divergence from English law, the issue of household production contributions was also addressed. That is, legislative amendments were also accompanied by provisions that included the regard of such non-financial contributions in the division of matrimonial assets. 


In Malaysia, these changes were effected by the introduction of Section 76 of the (Malaysian) Law Reform (Marriage and Divorce) Act 1976
, which provided inter alia that:
(1) The court shall have power, when granting a decree of divorce or judicial separation, to order the division between the parties of any assets acquired by them during the marriage by their joint efforts or the sale of any such assets and the division between the parties of the proceeds of sale.

(2) In exercising the power conferred by subsection (1) the court shall have regard to 
(a)
the extent of the contributions made by each party in money, property or work towards the acquiring of the assets;
(b)
any debts owing by either party which were contracted for their joint benefit; 
(c)
the needs of the minor children, if any, of the marriage,
and, subject to those considerations, the court shall incline towards equality of division. 

(3) The court shall have power, when granting a decree of divorce or judicial separation, to order the division between the parties of any assets acquired during the marriage by the sole effort of one party to the marriage or the sale of any such assets and the division between the parties of the proceeds of sale.
(4) In exercising the power conferred by subsection (3) the court shall have regard to 
(a)
the extent of the contributions made by the other party who did not acquire the assets to the welfare of the family by looking after the home or caring the family; 
(b) the needs of the minor children, if any, of the marriage,

and subject to those considerations, the court may divide the assets or the proceeds of sale in such proportions as the court thinks reasonable; but in any case the party by whose effort the assets were acquired shall receive a greater proportion.

In Singapore, a parallel legislation, section 106 of the Women’s Charter was also introduced in 1980
. Undoubtedly, these legislative changes provided room for the potential betterment of divorce outcomes for homemakers relative to the former “separation” regime. However, “it is one thing for different societies to share the same general view of the effect marriage should have on the holding of property, but quite another to think that the details of that view can or should be exactly the same.” (Leong, 1993:359) Any actual improvement remains contingent on the judicial reading of the law, given that considerable discretion still rests with the judge in any final case ruling. We now turn to the trend of case rulings in conjunction with these legislative amendments to ascertain if divorce outcomes have genuinely improved for the homemaker.  

5. CASE RULINGS


As expounded by Leong (2001), it took some time for Singapore’s section 106 to make the impact it should on members of the local legal profession. For eight years after its enactment, only four cases invoking the provision were recounted in the law reports. Because of this lack of application, the purpose of having the power to divide matrimonial assets was not elucidated. Neither was there any exposition on what the outcomes of division should be or how this power was to be exercised. Furthermore, section 106 failed to provide any definition of matrimonial asset; hence for a long time it was narrowly assumed that only the former matrimonial home stood liable to be divided. However, all these changed with the landmark case of Shirley Koo v Kenneth Mok Kong Chua
 in 1989, where the High Court of Singapore laid down three principles that continue to define the power of division today.

First, all assets acquired during the marriage are liable for division. Intrinsically, this follows from the adoption of the “deferred community” regime, where upon divorce, all property considered to be matrimonial assets will be taken as jointly owned and shared. Hence, in Shirley Koo, the High Court included not only the matrimonial home, but also another apartment, cash balances in the husband’s bank accounts, and even the benefits of membership in a country club. This was despite the fact that the husband had accumulated all these assets while the wife was a full time homemaker. Recent cases have further expanded the basket of matrimonial assets liable for division, by including Central Provident Fund (CPF) monies
, business assets
 and assets acquired as gifts from parents
. Similar treatment was also observed in England, Australia and Malaysia.

Second, the power to divide is to be exercised in broad strokes. As explained by Justice LP Thean, “In making a division of all these assets… it is plainly an impossible task to quantify with any precision in monetary terms the amount of each party’s contribution and [hence] I approached the problem in a broad manner…” Thus, a meticulous investigation and accounting of each party’s contribution towards the acquisition of matrimonial assets is to be avoided and “[a]ll that should be aimed for is rough justice.” (Leong, 2000:213) The broad strokes approach to the division of matrimonial assets has since been repeatedly endorsed in a number of Singapore cases over the years
. 

Third, the objective of the court is to reach a fair and reasonable outcome in the division of matrimonial assets between the spouses. As observed by Leong (1996), “[e]very judgment in the last fifteen years has emphasized that the court was aiming towards a ‘fair’, ‘just’, ‘equitable’ or ‘reasonable’ division of the matrimonial assets, which is especially striking since most of these terms are not written into the section.” 

With these clarifications from Shirley Koo, the purpose of section 106 became clear. As expounded by Justice Rubin in Wong Amy v Chua Seng Chuan
,” The enactments are meant… to provide for a just apportionment for the ‘homemaker’ (invariably the wife) even though the assets under dispute are acquired during the marriage by the sole effort of the other spouse, having regard to the contributions made by the ‘homemaker’ by looking after the home, caring for the family and the needs of minor children.” 

Furthermore, it has been said that in appropriate cases under section 106(2), some regard should also be given to the non-financial contributions of a spouse in terms of section 106(4)(a),” because not doing so would be to inject an irrational distinction between section 106(1) and 106(3)
. If a spousal contribution to the welfare of the family is relevant to the determination of that spouse’s interest in a matrimonial asset which has been acquired by the sole efforts of the other spouse, why should such contribution not be relevant when the asset was acquired by the joint efforts of both spouses?
” 

In other words, the economic partnership view of contemporary marriages underlies the judicial interpretation of section 106. Thus, the courts recognized that, “[t]oday it is impossible to deny that both spouses contribute towards whatever is acquired by the family however the spouses choose to distribute the various roles that require to be performed if the family is to function as a unit… When, therefore, the spousal relationship ends, the two spouses are each entitled to a fair share of what he or she has helped to acquire...” (Leong, 1989) Specifically, the spouse who has devoted considerable time to the non-financial role of household production should be rewarded for this contribution. The particular mentions of homemakers and household production are warranted, simply because, the general rules of property law on the acquisition of assets only recognize financial contribution such that there is a need to highlight the relevance of non-financial contributions as a unique purpose to this enactment. The power to divide matrimonial assets then ensures that due credit is accrued to the homemaker to balance the entitlement of proprietary interests to the breadwinner due to his or her financial contributions. This guarantees that neither spouse is unjustly enriched or discriminated by their respective roles discharged during marriage. 

5.1 The Norms Of Division Under Section 106 


Section 106 (as well as Section 76) draws a distinction between assets acquired by the joint effort of both parties or by the sole effort of one party to the marriage. In the former case where there is no full time homemaker in the marriage, the court is directed to “incline towards equality of division”.
 In the latter case where there is a full time homemaker in the marriage, the court “may divide the assets or the proceeds of sale in such proportions as the court thinks reasonable; but in any case the party by whose effort the assets were acquired shall receive a greater proportion”.
 In other words, the courts should divide 50:50 for jointly acquired assets and up to 49:51 for solely acquired assets. Hence, despite its unprecedented recognition of household production contributions, Section 106 remains in favour of financial contributions because full time homemakers are legally denied a greater proportion of the matrimonial assets, unless there are serious extenuating circumstances.  


A brief survey of cases would show that, where assets are acquired solely by the breadwinner, the courts typically followed a norm of giving 35% to 45% to the homemaker. In Ong Chen Leng v Tan Sau Poo
, the marriage lasted more than 20 years and produced three children. The homemaker wife was awarded 35% of the matrimonial assets. In Chan Yeong Keay v Yeo Mei Ling, the marriage lasted 24 years and produced three children. The homemaker, this time the husband, was also awarded 35% of the matrimonial assets. In Lam Chih Kian v Ong Chin Ngoh
, the marriage lasted 17 years and produced two children. The wife worked as a part-time beautician and was awarded 45% of the matrimonial assets on account of her slight financial contribution but substantial non-financial contribution to the welfare of the family and the children. This was closely followed in Malaysia, where homemakers typically receive one third to 40% of the assets.
   

Where the courts have deviated from the norm, typically more was given to the homemaker. In Neo Heok Kay v Seah Suan Chock
, the marriage lasted 15 years and produced two children. The homemaker wife was awarded 62.5%, as the quantum of matrimonial assets was low due to the judge’s decision to exclude Central Provident Fund Monies. However, in cases of short marriages, where there is much less homemaking and child-caring to speak of, typically the homemaker will receive less than 35% of the matrimonial assets. In Koh Kim Lan Angela v Choong Kian Haw
, a four-year marriage with no children, the Court of Appeal gave the wife 15% of the husband’s assets, which was a generous award given that the assets were substantial; and also partly to penalize the husband because of his failure to make a full and frank disclosure at the onset of the matrimonial proceedings. 


In cases where private agreements between spouses have been made on the division of matrimonial assets, and that the homemaker is accorded a reasonable proportion thereof, the courts will typically choose not to exercise its discretion under section 106 and allow the parties to enforce their private agreements
; even if an application for an order of division is raised, it will be dismissed
. However, should private agreements turn out to be inequitable, then the courts’ power to divide is not limited by these in any way. These developments were also observed in Malaysia.
 Similarly, in Australia, “any [premarital] agreement reached is not binding upon the court...” (Nygh, 1998)

Since 1996, the courts began ordering equal division if the wife had made financial contributions and was also the dominant homemaker
. In Nam Wen Jet Bernadette v Tham Khai Meng
, a marriage that lasted 11 years; both spouses had worked whilst the wife also cared for the two children. The judge thus awarded 50:50 even though the husband had paid more towards the purchase of the assets. There is also the unreported case of Yah Cheng Huat v Ong Bee Lan
, a marriage that lasted for 21 years; both husband and wife were business partners and the wife also brought up two children. The judge awarded an equal division, considering this to be the most fair. 

5.2 The Introduction Of Section 112 And Its Effects On Division


In time, section 106 was replaced by the current section 112 through the Women’s Charter (Amendment) Act 30 of 1996.
 Section 112 (1) thus reads,”[t]he court shall have power, when granting or subsequent to the grant of a decree of divorce, judicial separation or nullity of marriage, to order the division between the parties of any matrimonial asset or the sale of any such asset and the division between the parties of the proceeds of the sale of any such asset in such proportions as the court thinks just and equitable. “ 


Three major changes can be identified. First, the current section 112 omits the separation between assets acquired by the joint efforts of two parties or by the sole effort of one party. Second, the court is now directed towards a “just and equitable” outcome in the division of matrimonial assets. Together, these remove the inherent bias in its predecessor towards favoring financial contributions in the acquisition of property over non-financial contributions. 
 In so doing, section 112 also equalizes the intrinsic value of respective spousal roles in the acquisition of property. Finally, section 112 (10) also provides a definition of matrimonial assets, which states: “any asset acquired before the marriage by one party or both parties to the marriage ordinarily used and enjoyed by both parties… while [they] are residing together… or which has been substantially improved during the marriage by the other party or by both parties to the marriage…” 


Fundamentally, however, section 112 has not diverged from its predecessor. It still upholds the notion of marriage as an economic partnership, except now financial and non-financial contributions are valued more equitably. The objective of the courts has remained that of a fair and reasonable outcome in the division of matrimonial assets between the spouses. Hence, it comes as no surprise that the introduction of section 112 did not significantly alter case law decisions under section 106.


The norm of giving 35% to 45% of the matrimonial assets to full time homemakers remained; presumably this is the “just and equitable” value of household production contributions. This was seen, for example, in Tan Bee Giok v Loh Kum Yong
 and Tham Lai Hoong v Fong Weng Sun Peter Vincent.
 Similarly, where the courts have deviated from the norm, homemakers still get more. In perhaps the most dramatic increase, the Court of Appeal in Tham Khai Meng v Nam Wen Jet Bernadette
 awarded the wife 80% of the matrimonial asset, a bungalow, in a marriage that lasted 11 years. This was because, the wife was found to have contributed more than the husband as the homemaker while she worked full time. The court also found the husband guilty of misconduct and that the young children required their mother to keep the property so that they could have a place to stay. The trend of equal division, if the wife had made both financial and non-financial contributions, also continued. This was seen, for example, in Yow Mee Lan v Chen Kai Buan
 and Ryan v Berger
, where the homemakers were also equal partners in the family business. 

5.3 An Alternative View: The Norms Of “Adjustment”
 In England And Australia

Comparatively, the norms of division in England and Australia are markedly different from Singapore and Malaysia. In general, the proportion of matrimonial assets accorded to the homemaker depends crucially on the extent of financial resources that are available within the family for “adjustment”. 

In Australia, for instance, the wife with child responsibilities will typically receive more than 50% of the matrimonial assets, in 99% of the cases where the assets of the parties are few. In such cases, there is a general judicial view in the Family Court that in a marriage of some duration where children were born and cared for, a preliminary conclusion of equal contribution and hence equal “adjustment” is warranted. Thereafter, a “needs component” figure is usually added, resulting in overall awards of between 60% to 70%. Beyond this, the Full Court considers it to be the irreducible minimum that the breadwinner should retain, even if he is a high-income earner. (Nygh, 1998) 

On the other hand, in English cases where assets are substantial, homemakers were seldom given beyond their “reasonable requirements”
; that is, “the wife (as it usually was)… should recover more than the bare minimum, more than her ‘needs’… she would have sufficient to keep her in something not too far from the style to which she was accustomed [but] she would not be given capital or income provision beyond what she required to do that.” (Hale et al, 2002:322) This provision would seem reasonable in cases where assets are few, to avoid unjust deprivations of the breadwinner. However, in cases where assets far exceed the financial needs of both parties, the grounds for applying this same provision become more doubtful. For instance, in Conran v Conran
, a wife and mother of 14 years was awarded nine million pounds to meet her reasonable requirements where the husband was worth 400 million pounds. This corresponded to only 12.5% of the matrimonial assets. It would be difficult to ascertain whether this outcome was just without actual accounting of the contributions made by both spouses to the marriage.  


Nevertheless, the use of “reasonable requirements” in cases of substantial assets was formally rejected in the recent case of White v White
, and affirmed by Cowan v Cowan
. In its place, the House of Lords offered the yardstick of equality of division, to reach an outcome that is “as fair as possible in all the circumstances.”
 This yardstick does not presume equal division, but rather acts as a check such that orders should not depart too far from it, unless there are extenuating reasons for doing so. Respectively, the homemaker in White and Cowan thus received 40% and 38% of the matrimonial assets.
 

6. NEED FOR SYSTEMATIC VALUATION


In the last three decades, jurisdictions around the world have progressively moved beyond the non-recognition of household production contributions in matrimonial property settlements; some have at least accorded it a secondary role relative to financial contributions; others have acknowledged its full and equal importance in the acquisition of assets during marriage. Hence, unlike the past, homemakers nowadays can expect some claim over the matrimonial assets upon divorce. 

Still, difficulties arise when we attempt to validate the size of such claims in actual court rulings. Although legislations now require the courts to take account of household production contributions in the division of matrimonial assets, no systematic way of valuing such contributions is specified. The courts have also resisted valuation, by arguing that “indirect contributions… are incapable of any meaningful ascertainment either because no record was kept or because the nature of the contribution is irreducible into monetary terms.”
 Consequently, any consideration of respective spousal household production contributions vis-à-vis financial contributions in the division of matrimonial assets is qualitative at best. Since qualitative judgments are highly normative, this also renders the outcome of matrimonial property settlements somewhat unpredictable and highly dependent on the individual discretion of the presiding judge in determining what constitutes as a “fair” share of the assets for both parties. 

Undeniably, the prevalence of norms of division has mitigated the volatility of outcomes in matrimonial property settlements. However, without actual valuations and quantitative comparisons of respective spousal contributions, it becomes difficult to justify why these norms should even exist. For instance, why should the Singapore courts restrict full time homemaking to a norm of only 35% to 45% of the matrimonial assets? Why not more, or less? When should the courts stay within the norm; when should the courts deviate? When should the courts give 35% to the homemaker; when should they give 40%; or 45%? Clearly, where the division of matrimonial assets remains a qualitative rather than a quantitative exercise, any norm of division is as useful as it is arbitrary. Here, the systematic valuation of household production contributions would certainly lend greater precision to the law.  


Besides, the valuation of household production contributions need not be precluded just because no records are kept; neither should its irreducibility to monetary terms be any serious impediment. As argued in the earlier sections, the time spent in providing household services can be used as a proxy to quantify household production. A value to this time can then be surmised from the homemaker’s actual or forgone wage, thereby providing a reasonable estimate to the value of household production contribution. 

Furthermore, the usefulness of systematic valuation need not entail strict numerical exactness. It is after all a means to an end, and should be applied with some flexibility. For instance, in cases where the sum of respective spousal contributions exceeds the stock of divisible assets, a proportional division based on relative contributions would be sufficient. On the other hand, if the stock of assets is substantial, the estimated value of household production contribution should then form the lower limit of the share accruing to the homemaker, ceteris paribus.  

Arguably, the advocation of systematic valuation of household production contribution is likely to strengthen the objective of the law. As it stands, the law in almost all jurisdictions aims for a fair division of matrimonial assets upon divorce, based upon accruing due credit to respective spouses in terms of their financial and non-financial contributions. Systematic valuation then, at the very least, ensures a more objective assessment of the respective spousal contributions in the determination of settlement outcomes, vis-à-vis judicial discretion or norms. Correspondingly, there is also less room for disputes in case rulings, thereby reducing the costs of continual litigation between ex-spouses. 

Conversely, not every divorcing couple would be able to afford the hiring of economic consultants to put together this kind of evidence before the courts. Nevertheless, economic models can be developed by respective jurisdictions through the conduct of field research, taking into account country or regional specific wage differentials, to generate estimates of household production contributions more readily and at a lower cost to the public. Indeed, the Canadian federal government has already commissioned and completed a pioneering study through economist Richard Kerr in 1992. The more ubiquitous development and application of such economic models in the division of matrimonial assets should be encouraged. 

7. REVISITING PENSION SCHEMES FOR HOMEMAKERS


In recent years, the proposal to extend pensionability to homemakers has surfaced and a brief discussion of this issue is warranted. Three major reasons are highlighted: first, to improve the financial security of homemakers since they do not receive a wage for household work; second, to reward homemakers for maintaining the adult-working labour force, by ensuring its continual future supply from the production and care of children at home; and third, to recognize the real work done by homemakers such that the pensions paid would serve as an imputed price for use in national income accounting, tort compensation and matrimonial property settlements. 


Nevertheless, a more pertinent question to ask in the light of public policy is: who is going to pay for this pension? Is it the breadwinner, the employer, and/or society? The argument that the breadwinner should pay is based on the rationale that, since most of the benefits from homemaking accrue to the breadwinner, mainly in terms of household consumption goods and availability for market work, then he or she should pay for the homemaker’s pension. However, marriage is more than just an economic relationship; it is also a social relationship characterized by love and altruism. Furthermore, the benefits from household production is shared and also enjoyed by the homemaker and this makes it difficult to ascertain the correct amount that the breadwinner should pay for the benefits that accrue solely to him or her. 

On the other hand, the argument that the breadwinner’s employer should pay is based on the belief that, the household production performed by the homemaker allows the breadwinner to concentrate on his market work such that he or she becomes efficient and productive. Hence, the employer indirectly benefits and should be made to pay. However, this argument is theoretically flawed; if labour market wages were competitive and equal to marginal products, the wages paid to the breadwinner would have already included the indirect contribution of the homemaker. 


Finally, the argument that society should pay rests on the assertion that there exists a positive social externality to the raising of children at home, rather than leaving them at childcare centres during the working day. This remains to be proven. In addition, the pension paid to homemaking should measure only this positive externality on society and exclude the benefits captured by the family or its individual members. If these two provisos are met, then arguably the payment by society is justified since positive social externalities should be encouraged and rewarded. (Quah, 1993:207-208)

Further issues concern the implementation of this pension scheme. Should all homemakers, part time or full time, be included? Should pensionability be homogenous or stratified according to household income levels? If society should pay, would the deadweight losses from increased taxation offset the gains from having such a scheme? Lastly, should the homemaker’s pension be included in the pool of divisible assets upon divorce? In sum, the feasibility of having a pension scheme for homemakers is contingent on the satisfactory resolution of these issues. Should this be achieved, then perhaps the pensionability of homemakers could be advocated. 

8. CONCLUSION

This paper has attempted to highlight some of the pertinent issues behind the valuation of household production contribution by homemakers and the part it plays in the division of matrimonial assets upon divorce. Some difficulties encountered in the definition and quantification of household production were discussed. Apart from this, we have also emphasized the importance of consistency with economic theory in the valuation of household production. Specifically, we have argued that the measurement of opportunity costs yields the best estimate and hence the more appropriate accounting for the purposes of matrimonial property settlements. Alternatively, through a contractual analysis of marriage, we have also shown the adoption of reliance damages to be suitable in yielding an appropriate compensation award for the homemaker upon divorce. Restitution damages should then take up a supplementary role; where the award of reliance damages still results in a disproportionately lower share of assets for the homemaker, then restitution damages can be included for a more equitable division. 

Thereafter, we examined the position of the law on the basis of matrimonial asset division. We have noted the general improvements in divorce outcomes for homemakers as jurisdictions around the world progressively moved towards the recognition of household production contributions. However, we also observed the failure of family law amendments to specify some systematic way of valuing household production contributions in tandem. We make the stand that, indeed, the legislatures have made the right move forward in recognizing household production. However, it is now time for the courts to go one step further by measuring household production in an economically justifiable way.  We then concluded with a short discussion of the policy implications of having a pension scheme for homemakers. 

As of this juncture, the courts have generally restricted the liability of division to those assets that have been accumulated up to the termination of marriage. However, it has been argued that the homemaker should also have some claim over the breadwinner’s future earning capacity. This is based on the assertion that, it is precisely the performance of household work by the homemaker that allows the breadwinner to engage in market work and successfully gain skill sets that are lifelong income producing. Nevertheless, such an argument is flawed, because it discounts the breadwinner’s own innate talents in excelling at the workplace; the homemaker’s contribution, albeit undeniable, may have played only a marginal role. Even if this contribution is to be valued, it should be limited by the cost of available substitutes. For example, where the homemaker has supported the breadwinner through university, such that the lifelong income-producing asset is the degree acquired, the value of the homemaker’s contribution should be limited by the cost of taking a study loan. (Knetsch, 1984) 


In conclusion, given the ubiquity of major social, economic and demographic change, perhaps more research could be done on the incidence of divorce and the division of matrimonial assets. For example, logit regressions could be used to ascertain the relationship between the probabilities of divorce with other socioeconomic and demographic variables, such as age, education and income levels, race, gender, number of children etc. Similar econometric studies can also be conducted to ascertain the determining factors behind the courts’ decisions on matrimonial property settlements. Such research would then enable informed policy decision-making, evaluation and reform. 
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� Undoubtedly, issues of maintenance payments are also inexorably connected, both in their legal outcomes and by their nature as transfers of economic wealth. Under the previous “fault” basis of divorce, the power to order or deny maintenance was used to penalize the party at fault. However, with the movement towards “no-fault”, maintenance has since taken on a more functional role. In the current legal jurisprudence, the power to order maintenance follows after the power to divide assets and is supplementary to it, hence our focus on the latter. Thus, where there is property to divide, this ought to be done first. Only where there is further evidence that the economically weaker former-spouse cannot reasonably maintain herself on her own income or the income that can be obtained form the property allotted to her, will maintenance be awarded.  


� An increasing phenomenon for marriages solemnized under both the Women’s Charter and the Muslim Law Act. In 2001, there were 5090 cases of divorce and annulments. This escalated to 6561 cases in 2003, an increase of 28.9%. Approximately 60% of the petitioners in divorce cases are female. See Statistics on Marriages and Divorces 2003, Singstat (2004).


� See Becker, Landes and Michael (1977)


� See Knetsch (1984)


� Economic Journal, Vol.75, pp.493-517


� See Quah (1993) for a more detailed discussion. 


� See Quah (1986a) for a more detailed discussion. 


� For part-time homemakers who are employed, their market wage is used to estimate their value of time spent in providing household services. 


� See Quah (1993:44-57) for a more detailed discussion.


� See for example, Cohen (1987), how the prospect of divorce influences the type of contractual structure that parties adopt at the formation of marriage; Carbone and Brinig (1991), using contract and restitutionary remedies in discussion of damages; Starnes (1993), suggesting that when one spouse is disadvantaged because of the marital division of labour, the other should be required to do the equivalent of a partnership buyout on divorce; Scott and Scott (1998) stating that marriage is governed by emotional and social norms that fill gaps in the formal marriage contract etc. 


� The anti-contractarian view argues that to treat marriage as a commercial contract in which the state enforces the agreements of marital partners is to impoverish and devalue an institution whose essence is love, intimacy, commitment and trust. On the other hand, family law does not, for instance, contemplate five-year marriages with options for renewal, repeated contracting, or efficient breach. See Brinig (2000 and 2002), Smith (2003). 


� Due to minimum income requirements as some form of implicit collateral for repayment of the loan.
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� [1989] 2 MLJ 264, [1989] 2 SLR 342
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