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Abstract
The year 1998 saw the introduction of deregulation of Korean Dismissal Law. This initiative was introduced in order to relax limitations on employers' use of discretion in relation to employment adjustment. This had the potential to enable greater labour market flexibility. Here we have demonstrated that the disorderly and ill coordinated manner in which this change was introduced, may in fact have led to a higher incidence of unjust dismissals. Explanations for this apparent higher incidence of unjust dismissals were also explored. These included misinterpretations of the law on the part of enterprise-level employers, changes in court's adjudication criteria influenced by socio-economic factors such as unemployment and finally, increasing global competition after the 1997 Asian financial crisis. A tentative conclusion was drawn that a disorderly political process of legislating the dismissal laws and poor coordination between the national-level dialogue of the Korean Tripartite Commission and the collective bargaining at the enterprise level led employers to misinterpret the new law as granting them greater leverage in dismissing workers. To make things worse, the intensified market competition increased employers' need to rely on numerical flexibility as a way of corporate restructuring and aggravated the incidence of dismissals. Though tentative, this conclusion may have implications for countries seeking to develop policies to encourage labour market flexibility. For instance, it should be noted that the gains from flexibility which might be expected as a consequence of deregulation of labour laws, may not in fact be achieved if the process of deregulation is not executed in a consistent and well coordinated fashion in order to promote more orderly and formal collective bargaining relations. 
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I. Introduction 

A flexible labour market contains several elements. First, employers can make workforce adjustment according to market conditions. Second, impediments to market entrance must be lowered to allow a higher degree of mobility. Third, labour market information should be easily accessible to workers as well as employers. Fourth, education and training programs should be improved to help the jobless move quickly back into work. Finally, unemployed workers should receive basic protection through social insurance or a social safety net.
An important but less often emphasized aspect of labour market flexibility is institutional security which is warranted by well-coordinated collective bargaining relations. A lack of inter-temporal coherence in the law-making process or poor coordination between the social pact at the national level and enterprise-level collective bargaining leaves employers and employees confused and inclined to interpret policy in an arbitrary fashion. This then paves the way for misunderstandings.
As for the first element of labour market flexibility, the power of employers to reduce their workforces for economic, technical or organizational reasons is enshrined in the national legislation and practice of collective bargaining in every country. For instance, in Britain the concept of 'redundancy' has acquired the technical legal meaning of a dismissal by reason of either the employer ceasing to carry on business at the place where the employee works, or a reduction in the requirements of the employer for employees to do work of a kind which the employee was engaged to do (Hepple, 1998). In the USA1 and Canada the concept of 'layoff' is used in collective agreements to denote a suspension of the employment relationship with the maintenance of certain rights regarding seniority and the right to recall when work again becomes available.2 Although there are a number of different concepts associated with dismissal or workforce reduction, there are striking similarities between the rules, which have emerged in various countries aimed at minimizing workforce reductions and mitigating the consequences for the established labor force. In a number of countries, legislation or generally applicable collective agreement exists between central organizations of employers and workers regarding consultation (e.g., Austria, Belgium, France, Ireland, Italy, Portugal and the UK) or 'social plans' are agreed between employers and workers' councils (e.g. Germany, France). One of the objectives of such institutional framework is to minimize workforce reductions or mitigate the consequences for the workers concerned. 3 

Compared to the dismissal practices in other countries, collective agreement on dismissal procedures at the enterprise level in Korea is also not well established (Park, 2000). According to the survey of Kim et. al. (2001), 86.4% of Korean enterprises have no explicit stipulation on dismissals and simply replicate the relevant article of Korean labor law. However, the law itself which the collective contract relies on is not only clearly articulated but the legal interpretations of the relevant articles are also time-varying. More specifically, reasons which would constitute just cause for dismissal are stated neither in Korean dismissal law nor in collective agreements. This allows for wide and implicit interpretation of laws. 

In the 1980s, the Korean dismissal law (Article 30, Korean Labor Standards Act) strictly and explicitly prohibited unjust dismissal and stated: "an employer shall not dismiss, lay off, suspend, transfer a worker, or reduce wages, or take other punitive measure against a worker without a justifiable reason." Since the early 1990s, however, the Korean courts have moved slightly in the direction of relaxing restrictions on dismissal for “economic reasons.”4 In December of 1996, the government proposed an unpopular bill that removed limitations on employers' rights to exercise discretion in the reduction of employment.5 On December 26th, 1996, the ruling political party passed this bill despite strong opposition from rival parties. This precipitated a major protest on the part of the labor unions. On March 13th, 1997, the bill was amended to become effective two years later. Korean scholars of labor law then engaged in vigorous debate as to whether the Korean court would allow employers to dismiss their employees with the discretion the revised laws stipulated, during the two year interim period (Park, 2000). There is however no doubt that this disorderly legal process encouraged employers to expect that they could exercise a greater degree of discretion in conducting dismissals than had been the case before 1997. Moreover, in December of 1997, Korea experienced a financial crisis that necessitated a "bail out" by the IMF. Due to pressure from the IMF and consensus in the Korean Tripartite Commission, the bill was again modified to become effective immediately as of February 20th, 1998. 

A law newly established in 1998 (Article 31, Korean Labor Standards Act) stated that "If an employer wants to dismiss a worker for managerial reasons, there shall be urgent managerial needs such as transfer, acquisition and merger of business which are aimed to avoid financial difficulties, it shall be deemed that there is an urgent managerial need." Employers at the central bargaining table strongly demanded the new inclusion of “The transfer, acquisition and mergers” as providing just reason for dismissal. Prior to the adoption of the new law these conditions had not been considered just reasons for dismissal. Corresponding labour unions harvested the expressions on “urgent” and the stringent procedural requirements such as an employer's obligations of faithful negotiation with union, union notification 60 days prior to dismissal day, and a report to the Ministry of Labour in the case of massive economic dismissals (Minutes of Main Committee of Tripartite Commission, Korean Tripartite Commission, 1998; Article 31, Korean Labor Standards Act). In the final analysis, and after much struggle on the part of employees, a trade-off was achieved. Adoption of the new dismissal laws which catered to employer demands for liberalizing preexisting dismissal laws was traded politically for more stringent procedural requirements which catered to the demands of employees. 6 As a result, a new mosaic law was fabricated which could be interpreted in an arbitrary manner. Furthermore, the disorderly political and legislative processes employed in adopting these laws encouraged employers to misinterpret the extent of their leverage in dismissing workers. For instance, employers tended to view routine cost cutting involving workforce downsizing as just cause for dismissals (Kim, 2001).  

Poor coordination of bargaining in the Korean Tripartite Commission and enterprise-level bargaining at 1998 also seems to have aggravated the situation. Representatives to the 1998 Tripartite Commission must have been confident of the support and compliance of their lower level members.7 The central level union and management must have actively mediated and coordinated the interests in the field. However, when both labor and management in the central organizations lack the capacity for collective action and self-regulation, central level consensus is not backed up by enterprise-level collective bargaining relations (Lee and Lee, 2004) and thereby the social pact made at the central level may be interpreted differently in the field.  
There is no doubt that the adoption of Korean Dismissal law during the financial crisis occurred in order to relax limitations on employers' use of discretion in relation to employment adjustment (IMF, 2004). This legislative change certainly allowed for increasing flexibility in the labor market, which could in some instances “even reduce job security.” Employers fully supported this trend in deregulation, arguing that greater freedom to make employment adjustments creates more jobs, and thus eventually benefits employees.8 As expected, labor unions strenuously opposed this trend; and argued that, due to this legal transition, unjust dismissals would become more prevalent, and the labor market more unstable.
This study argues that gains in flexibility which might be expected as a consequence of deregulation of labor laws, may not in fact be achieved unless the process of deregulation is executed in a consistent and coordinated fashion that promotes orderly and formal collective bargaining relations.9 

Empirical analysis in this paper indicates the existence of negative consequences of the inter-temporally inconsistent and ill-coordinated deregulation of Korean dismissal law: less than expected gains from the introduction of market flexibility, and a soaring incidence of unjust dismissals. 10  This study evaluated some of the potential causal factors in relation to the rising incidence of unjust dismissals. These factors included misinterpretations of the law on the part of employers, changes in the court's adjudication criteria influenced by socio-economic factors such as unemployment and finally increasing global competition occurring after the 1997 Asian financial crisis.  

Section II demonstrates the rising trend in Korean unjust dismissal cases and empirical analysis which identifies factors causing such trends. It also interprets empirical observations made in Section II by probing two alternative explanations. Finally, section III concludes.     

II. Deregulation in Korean Dismissal Law and 
Change in Unjust Dismissal

1. Survey of Court Cases

By examining Korean court cases, we can see how deregulation of the dismissal law in Korea affected employers' tendency to carry out unjust dismissals. Next, we will consider possible causative factors in relation to the change in the incidence of employers' unjust dismissals. 

Between March, 1987 and November, 2000, there were 859 court cases dealing with unjust dismissals.11 There are two avenues open to employees who seek protection from unjust dismissal. One is to submit a remedial application for unjust dismissal to the Korean Labor Relations Commission (KLRC). The plaintiffs or defendants may appeal to the courts to reverse the adjudication of the KLRC. Of the 859 cases, 434 chose this option. Alternatively, employees may go directly to the district court. The cases may later be appealed in higher courts. The parties in the residual 425 cases took this route. Overall, 591 cases out of the 859 have been appealed in higher courts. Cases at the low levels of the KLRC, or at lower courts, have been sorted out from the final data set to avoid any double counting. 
Conventional categories of dismissals in Korea are disciplinary, economic and ordinary dismissals. The category of disciplinary dismissal in Korea defines the power of the employer to terminate the employment relationship on grounds of workers' conduct and it is frequently attributed to employees' violation of work rules, unauthorized absence and insubordination. On the other hand, economic dismissal upholds the power of the employer to make workforce reductions for economic reasons (Article 31, Korean Labor Standards Act). Finally, ordinary dismissal is made on grounds of workers' health, incompetence or qualifications. As the category of ordinary dismissal covers miscellaneous cases, we focused on a comparative analysis of disciplinary dismissals occurring as a result of workers' behaviour and economic dismissals which occur for purely managerial reasons.     

TABLE 1
Descriptive Statistics of the Major Variables

	Variable
	Total
	Disciplinary
Dismissal
	Economic
Dismissal

	Number of Cases
	859
	557
	69

	WIN

(Plaintiff Winning Fraction, %)
	37.8
	40.6
	36.2

	WTENURE

(Average Tenure of Plaintiffs on Winning Cases, Year)
	6.1
	6.5
	8.5


 [Table 1] summarizes the descriptive statistics for the proxy variables for unjust dismissals. WIN is the fraction of the unjust dismissal cases (plaintiff's winning cases). WTENURE is the average value of tenure of plaintiffs on the winning cases. The tenure may reflect past contribution to the organization and also employees' cost of being dismissed (Azariadias, 1981; Mayer and Thaler, 1979; McShane and McPhillip, 1987).12 It is also suggested that Korean courts have traditionally used tenure, age and number of family members as important criteria for establishing justness of dismissal.13 Two factors may increase WTENURE. The first is that employers dismiss long-tenured employees with far-fetched interpretations of deregulation of dismissal laws more frequently than was the case before and their cases are more likely to be adjudicated as unjust. Under the seniority-based compensation scheme prevailing in the majority of Korean firms, the employee's tenure reflects the predetermined scale of wage increment rather than the employee's productivity (Cho, 2004; Cho and Keum, 2004). As the productivity increase is less than the scale, employers may have incentive to dismiss their employees to reduce their costs.14 Under the newly adopted law, employers have made misleading interpretations claiming that the dismissal of long tenured employees was now less restricted than before. Secondly, socio-economic factors influenced Korean courts in adjudicating the dismissal of long-tenured employees as unjust more often than before. For example, as labour market conditions become tight, the increase in the cost of dismissal of long-tenured employees may be relatively greater than that for short-tenured employees. Taking this fact into consideration, the court may rule in the direction of protecting long-tenured employees during an economic downturn.

FIGURE 1
Time Trend of WIN for Unjust Dismissals: 1987-2000
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By analyzing the period change in these variables, we attempt to evaluate the change in the incidence of employers' unjust dismissals over the various periods. [Figure 1] displays the period change of WIN. In [Figure 1], WIN has a tendency to decline between 1988 and 1990, reaching its lowest value of 24.6% in 1990. In 1991, when the Supreme Court made a final adjudication on Dongbu Chemical Corp v. Choi, the direction of this trend was reversed, increasing to 38.9% in 1992. It subsequently stabilized around 35% to 40% where it remained until 1998. However, during the economic crisis followed by introduction of the IMF rescue package in 1999, this stable trend was broken, and WIN soared to 59.5%. We question whether these changes can be attributed to judicial change.
2. Empirical Investigation by Sub-Periods
For analytic purposes, we divide the court cases into three sub-periods. This allows us to analyze a longer-term trend in employers' unjust dismissal as it is affected by legal changes. The first period covers the years from 1987 to 1990, during which the Korean civil movement for democratization encouraged labour disputes to soar. Of the 859 cases, 115 belong to this period. The second period covers the years from 1991 to 1997, during which the Supreme Court decision on Dongbu Chemical Corp. v. Choi broadened the scope of just reasons for economic dismissal, while the stipulation of Korean labour law strictly prohibits any economic dismissal.  During this period there were 662 cases of unjust dismissal. Finally, the third period covers the years from 1998 to 2000, during which the deregulation of dismissal law has been in effect. Specifically it was during this time that, Article 31 of the Korean Labor Standards Act was revised to relax the limits on employers' discretion in employment adjustment. This was implemented at the very time of the onset of the Korean economic crisis. This period encompasses 82 cases.

Unlike disciplinary dismissals, economic dismissals are based purely on economic reasons, and by definition depend less on employee conduct. When this fact is taken into consideration, we hypothesize that the increase in WIN for economic dismissals is more likely to reflect an increase in the employer's unjust dismissals. 
In [Figure 2], the trend in WIN for disciplinary dismissal is stable over all periods, being 40.9% at the first period, 40.0% at the second period and 44.6% at the third period. In contrast, the rising WIN for economic dismissal during the third period is much more prominent than in for disciplinary dismissal and also more prominent when compared with that for the total number of cases of dismissal. It was 21.4% at the first period, 29.8% at the second period and 75% at the third period which covers the period following adoption of the new dismissal law. 

FIGURE 2

Changes in WIN by Period
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FIGURE 3
Changes in WTENURE by Period
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Next, the WTENURE variable is considered as another proxy for the incidence of unjust dismissals. A longer WTENURE signifies an employer's unjust termination of a labor contract for a longer-tenured employee. It thus reflects a higher frequency of the unjust breach of implicit labor contract on job security with long-tenured employees when all the other conditions remain the same. In [Figure 3], increasing trend in  WTENURE for economic dismissal is in sharp contrast  with a declining trend in WTENURE for disciplinary dismissal. The period changes of WTENURE between the second and third period have been significant for the economic dismissals (p-value: 10%) but insignificant for the disciplinary dismissals while the period changes between the first and the second period are insignificant for both kinds of dismissals.15 
The increases in WIN and in WTENURE during the third period for economic dismissals are contrasted with the stable tendency in WIN and the declining trend over the three periods for disciplinary dismissals. These trends imply that the frequency of unjust economic dismissal increased in the third period and that the frequency of unjust economic dismissal for long-tenured employees increased more during that period than it had done during the earlier periods.

FIGURE 4
Changes in WIN for Large and Small Firms
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[Figure 4] displays the period change in WIN for large and small firms.16 The size of firms is classified according to the total employees working in regular jobs. Small firms are defined as those having fewer than 300 employees, while large firms are those with more than 300 employees. The higher WIN for small firms over the three periods reflects the fact that employers' unjust dismissals took place more often in these firms.17 WIN for both sized firms was stable between the first and the second period. However, WIN for both sized firms increased markedly in the third period. WIN for small firms soared from 41.3% in the second period to 53.8% in the third period and WIN for large firms increased rapidly from 32% in the second period to 46.5% in the third period.  

[Figure 5] also shows the period change in WTENURE for different sized firms. In [Figure 5], WTENURE for small firms is lower than that for large firms throughout all three periods.18 However, the increasing trend in WTENURE in the third period for small firms can be contrasted with the leveling off of WTENURE for large firms. This implies that the frequency of unjust dismissal of long-tenured employees in small firms underwent a sharp increase19 and that in large firms it increased evenly in the case of both short-tenured and long-tenured employees. 


FIGURE 5
Changes in WTENURE for Large and Small Firms
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TABLE 2
Variable Definitions and Descriptive Statistics

	Variables
	Variable Description
	Mean
	Min/Max

	WIN
	The dependent variable for the plaintiff win case 

(If the plaintiff wins in the case, WIN=1.) 
	0.3784
	0/1

	TENURE
	The tenure of plaintiff worker
	5.6485

(5.4672)a
	0/35.2

	UNION
	The dummy for unionization

(If there exists an union in the case firm, UNION=1.)
	0.7381
	0/1

	FSIZE
	The dummy for large firm

(If the firm has employees more than 300, FSIZE=1.)
	0.5006
	0/1

	ECON
	The dummy for economic dismissal

(If the type of dismissal is economic dismissal, ECON=1.)
	0.0803
	0/1

	DER98
	The dummy for the deregulation of dismissal law

(If the dismissal takes place after the 1998 deregulated dismissal law adopted, DER98=1.)
	0.0955
	0/1

	RCHOICE
	The dummy for type of remedial choice

(If the type of remedial choice is KLRC, RCHOICE=1.)
	0.5052
	0/1

	UNEMP
	The unemployment rate at dismissal year 
	2.7452

(1.1224)a
	2/6.8


a. The standard deviation for the continuous variable
3. Logit Analysis with Court Cases

[Table 2] defines the variables and statistical characteristics. [Table 2] demonstrates that the average rate of unjust dismissal stands at 37.8% of total dismissal cases belonging to the period after the 1998 dismissal law was adopted, and 8% of total dismissal cases for this period were economic dismissals. The average tenure of unjustly dismissed employees was 5.65 years with the maximum tenure being 35.2 years. 73.81% of case firms have unions, and about 50% of firms have more than 300 employees. Finally, about 50% of dismissal cases went to the Korean Labor Relations Commission (KLRC).
TABLE 3

Logistic Parameter Estimates for the Determinants of 

Unjust Dismissal Rate

	Independent

Variables
	Coefficients & Std. Errors

	
	(1)
	(2)
	(3)

	TENURE
	0.0428***
(0.0158)a
	0.0405***
(0.0159)
	0.0305*
(0.0165)

	UNION
	-0.1114

(0.1717)
	-0.0667

(0.1737)
	-0.2091

(0.1837)

	FSIZE
	-0.5907***
(0.1048)
	-0.6078***
(0.1857)
	-0.7140***
(0.1921)

	RCHOICE
	-0.4890***
(0.1655)
	-0.5088***
(0.1665)
	-0.7027***
(0.1862)

	ECONDIS
	0.0248

(0.3343)
	-0.4065

(0.4047)
	-0.4733

(0.4085)

	DER98ⅹECON
	-
	1.6126**
(0.7957)
	1.4122*
(0.8071)

	UNEMP
	-
	-
	0.1436**
(0.0612)

	Concordant
	63.3
	63.9
	64.4


a. Standard Error

*. P<0.10, **. P<0.05, ***. P<0.01
[Table 3] provides the logistic parameter estimation results in three kinds of models to identify the determinant of unjust dismissal rate. Model (1) utilized the dummy for plaintiff win case (WIN) as dependent variable, and the tenure of plaintiff worker (TENURE), the unionization (UNION), firm size (FSIZE), type of remedial choice (RCHOICE), and economic dismissal (ECON) as explanatory variables. Model (2) adds the interaction term between DER98 and ECON as an explanatory variable in order to capture the pure effect of the 1998 deregulation for economic dismissal. Finally, Model (3) adds unemployment rate at dismissal year.

Tenure is one of the most frequently mentioned factors in Korean court decisions. In particular, it is suggested that the court protects long-tenured employees because employees with long tenure are considered to deserve a higher degree of job protection because they have made a greater contribution to the firm or because they take longer to find comparable employment elsewhere. In all three models, the coefficients estimated for tenure were significantly positive (p-value for model 1 and 2:1%, p-value for model 3:10%). This implies that the frequency of the court's adjudication in favor of the plaintiff increases with length of tenure.20  

The union may affect the unjust dismissal rate in various ways. A collective agreement which stipulates conditions relating to workers' job security is more likely to be made in unionized rather than non-unionized firms. Plaintiffs in unionized firms may exploit a well-documented collective contract in the court. This results in a higher win rate at trial of unjust dismissal. On the other hand, workers may be more inclined to engage in litigation against their employers when able to do so with legal representation provided by the union. Even with a low probability of winning, dismissed workers in unionized firms are more likely to go to court or KLRC trial than those in the non-unionized firms. This will then negatively influence the frequency of the unjust dismissal rate. The coefficients estimated for union variables (UNION) were negative but proved to be insignificant.
The coefficient estimated for the large firm (FSIZE) was significantly negative in all three models (p-value: 1%). The unjust dismissal rate decreased markedly for the large firms. Firm size may also affect the unjust dismissal rate in both positive and negative directions. Employers in large firms have an inherently greater capacity to establish long-term relationships with their employees due to the larger internal job market and higher survival probabilities for employees. As a result, a collective agreement on job security is more likely to be made in the large firms than in the small firms, and the court is more likely to find for the case of the plaintiff when considering unjust dismissal claims on the part of workers in the large firms. This will positively influence the unjust dismissal rate for large firms. By contrast, personnel managers in large firms may manage their burden of proof more effectively or may feel the litigation cost less burdensome than those in small firms. These aspects will negatively affect the unjust dismissal rate in the large firms. The empirical results suggest that the negative forces dominate the positive ones in the large firms, resulting in a lower unjust dismissal rate for the large firms. This observation is also consistent with that of [Figure 4] where the unjust dismissal rate for the large firms was lower than that for the small firms over the whole period. Furthermore, if the plaintiffs choose the KLRC as their remedial choice, the unjust dismissal rate decreases rapidly. There are several factors making the unjust dismissal rate of the KLRC lower than that of the regular court. First, the KLRC facilitates pre-trial bargaining to a greater degree than does the regular court. Second, the dismissed employees may feel that there is “nothing to lose by applying.” Inevitably, some dismissed employees may take advantage of the KLRC system in this way. Third, the KLRC were intended to be informal bodies accessible to employees who prefer to represent their own cases without the need for legal or other representation. This apparent freedom of employee choice is constrained, however, by the employers' ability to obtain other special representation.21
The key variable in the Logit analysis is the interaction terms between DER98 and ECON which filters the pure effect of the deregulation of economic dismissals. The interaction terms were significantly positive in both Model (2) and Model (3) (p-value for Model (2): 5%, p-value for Model (3): 10%) while the coefficients for economic dismissal (ECON) were insignificant. This implies that the unjust dismissal rate in economic dismissals has increased since the 1998 deregulation of dismissal laws. This observation is also consistent with [Figure 2] where the rising tendency of WIN since 1998 in economic dismissal is much more prominent than in disciplinary dismissal.
The labor market condition may be a relevant factor. It might be that the greater the individual's anticipated difficulty in securing alternate employment, the higher the degree of job protection awarded by the court. On the other hand, the tight labor market may reduce the bargaining power of employees who might then be more likely to be exposed to the threat of unjust dismissal. With a court decision endogenously affected by the tight labor market or by the deterioration of the employee's bargaining power in the tight labor market, the frequency of unjust dismissal increases. This is confirmed by the empirical estimation in Model (3).22  

4. Alternative Explanations for Rising Unjust Dismiss
Section 2 displayed the fact that both WIN and WTENURE for economic dismissals increased in the periods after the deregulation law of dismissal came into effect in 1998. Section 3 also displayed the fact that the influence of the 1998 deregulation of economic dismissals (i.e., DER 98ⅹECON) on the unjust dismissal rate was significantly positive even after filtering out the positive effect of the tight labor market on this rate.
In addition to the tight labor market, alternative factors may explain the rising incidence of unjust dismissals since 1998. One factor is a possible change in decision standards of the Korean court brought about by the deregulation law itself. Since the new dismissal law was adopted, the overall trend in decisions made by Korean courts since the financial crisis has shifted slightly in the direction of broadening the scope of just reasons for economic dismissal and thus in the direction of legitimizing workforce reduction at financially solvent firms. A well-known case of 2001 illustrates this. The Korean court (Administrative Court, 2001GU18489) declared/ruled that the urgency of managerial needs referred to in Article 31 Korean Labor Standard Act should conceptually include precautionary workforce reduction at firms making positive profits. Furthermore, the courts tend to adjudicate dismissals caused by managerial urgency as just dismissal even though certain procedural requirements such as early notice or faithful negotiation with the union leaders are not met. 23 This case evidence suggests that Korean courts have broadened the scope of just dismissals since the introduction of deregulation of dismissal law. However, if this were the sole factor, the unjust dismissal rate would have decreased, which is not born out by actual observations made in Section 2 and 3.  

The other factor which potentially explains the empirical results is the increased competition in the global market place. The particular wage system operating in Korea seems to affect a firm's incentive to develop greater labour flexibility. Traditionally, Korea has adopted a seniority-based wage scheme. This creates conditions where, after a certain period of tenure, the discrepancy between labour productivity and costs increases monotonically with increased tenure. This seniority-based wage scheme does not function well in motivating workers or in identifying efficiencies in the workforce (Cho and Keum, 2004). Thus, when increased global market competition pressures firms to reduce costs under such a pay system, companies have greater incentive to dismiss long-tenured workers, rather than short-tenured workers. Under such circumstances, rises in WIN and WTENURE for economic dismissals occurring since 1998 and having a positive sign of DER 98ⅹECON may be seen to take place as a result of market competition itself, and not necessarily due to any deregulation in the dismissal law. However, as global competition presumably increased monotonically throughout the entire decade of the 1990s, this factor alone cannot adequately explain the abrupt increase in WTENURE and WIN witnessed since the new dismissal law was adopted. It is more reasonable to suggest that the negative effects of intensified market competition aggravated the already existing effects of legislative change introduced since the financial crisis of 1998. 
The final important factor to consider is the possibility of employers' misinterpretation of the  dismissal law. As explained in the introduction, the adoption of new dismissal laws catering to employers' demands was exchanged at a political level for a more stringent procedural requirement struggled for by employees. As a result, a new mosaic law was fabricated which allows far-fetched or arbitrary interpretation. Furthermore, the disorderly political process surrounding the legislation of these dismissal laws may have encouraged employers to believe they had gained heightened leverage in dismissing workers. Poor coordination of dialogue at the national level of the Korean Tripartite Commission and of collective bargaining at the enterprise level also seems to have encouraged enterprise-level employers to misinterpret changes in the law. As central level consensus is not backed up by enterprise-level collective bargaining, the social pact made at the central level may be interpreted differently in the field. 

In order to figure out how this disorderly and ill coordinated process contributed to the occurrence of chaotic interpretations at the level of individual firms during these periods, we can study the example of the Hyundai Motor Co. which is one of biggest companies in Korea. The employers at Hyundai Motor Co. with the expectation of an increased discretion on dismissals set out their highest priority at the table of collective bargaining as being a need for restructuring and dismissals. In July 20 of 1998, a large strike at Hyundai Motor Co. brought about victory for the union. Today, Hyundai Motor Co has in place a collective agreement which affords employees one of the highest levels of protection of job security in the country.(Minutes of Sub-committee for Industrial Relations, Korean Tripartite Commission, 2004). 
III. Conclusion

Since 1998, Korean dismissal law has been amended to relax limitations on employers' discretion in relation to employment adjustment. This in turn has allowed greater flexibility in the labor market. Here we have demonstrated that the disorderly and ill coordinated manner in which this change was introduced, may in fact have led to higher incidence of unjust dismissals. 

Here we have scrutinized the total population of unjust dismissal cases since 1987 with the purpose of analyzing how the deregulation of dismissal law in Korea has affected employers' unjust dismissals. Over the relevant period of time, we have investigated changes in the proxy variables of plaintiff win rate, and the average job tenure of plaintiffs on winning cases, to assess changes in the incidence of employers' unjust dismissals. 

Explanations for this apparent increased incidence of unjust dismissals were also explored. These included misinterpretations of the law on the part of employers, changes in the court's adjudication criteria influenced by socio-economic factors such as unemployment and finally increasing global competition after the 1997 Asian financial crisis. 

A tentative conclusion was drawn that a disorderly political process of legislating the dismissal laws led to employers misinterpreting the law to mean that they had greater leverage in dismissing workers. In fact, the disorderly liberalization of Korean dismissal laws may have amplified errors in the subjective evaluations of employers in the field. The adoption of dismissal laws at the national level catering to employers' demands was politically exchanged with the stringent procedural requirements that central level unions had struggled for. As a result, new mosaic laws were fabricated which allow for far-fetched or arbitrary interpretation. Poor coordination between the national-level bargaining and the enterprise-level collective bargaining relations also seems to have aggravated the situation. When both labor and management in the central organizations lack the capacity for collective action and self-regulation, central level consensus is not backed up by enterprise-level collective bargaining relations and as a consequence the social pact made at the central level may be interpreted differently in the field.   
Employers overestimating the effect of liberalization are more likely to dismiss their employees unjustly than are those in the other comparison group. To make things worse, intensified market competition increased employers' needs to rely on numerical flexibility as a way of corporate restructuring and this aggravated the incidence of unjust dismissals. 

Though tentative, this conclusion may have implications for developing countries seeking to develop policies to encourage labour market flexibility. It should be noted that the gains from flexibility which might be expected as a consequence of deregulation of labour laws, may not in fact be achieved if the process of deregulation is not executed in a consistent and coordinated fashion designed to promote more orderly and formal collective bargaining relations. 

The argument developed here can contribute to the provision of guidelines for countries that seek to evolve policies to increase labor market flexibility. The political exchanges in the legislation process may tarnish the transparency of dismissal law and may lead to private agents interpreting it in a far-fetched fashion. Stipulation containing abstract expression should be minimized, and the scope of managerial needs in the dismissal law should be defined more transparently. On the other hand, the dismissal law should be designed to promote more orderly and formal collective bargaining relations in a consistent fashion. Back-up institutional framework may be necessary to promote faithful negotiation between employers and employees and to make the legislation compatible with collective bargaining relations. Coordination between central level-bargaining and enterprise-level collective bargaining relations is important. When both labour and management in the central organizations lack the capacity for collective action and self-regulation, central level consensus is not reinforced up by enterprise-level collective bargaining relations and this then allows the social pact made at the central level to be interpreted differently in the field. Central level union and management must also have actively mediated and coordinated their interests in the field. There should be encouragement for procedural requirements appropriate to the peculiar circumstances of each enterprise to be explicitly stated in each collective agreements. 
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Notes

1. As for U.S. job security, Addison (1986) also emphasizes the role of collective contracts in providing job security rather than the formal legislation.

2. In some Scandinavian countries, 'layoff' is a concept restricted to temporary workforce reduction (Hepple, 1998).
3. In the United Kingdom context, such institutional framework granting employment protection rights to employees has been forcefully criticized on the grounds that it undermines insolvency institutions and procedures and interferes with the ‘corporate rescue’ process (Collins, 1989). However, some other studies suggest positive implications for efficiency in the sense that statutory support for employee voice has enabled the costs of dismissal for employees to be factored into bargaining process, in a way which has led to positive outcomes for the survival of the enterprise as a productive unit (Armour and Deakin, 2002). Statutory support for employment rights can also be seen to fulfill a role identified for it by stakeholder theory, namely limiting scope for destructive reorganization which generate financial gains for shareholders and managers only by extracting rents from employees and other stakeholders (Shleifer and Summers, 1988).  

4. See Dongbu Chemical Corp. v. Choi, Supreme Court 91DA8647 (1991) and Dongjin Corp. v. Kim, Supreme Court 90NU9421 (1992) where restrictions on dismissal for economic reasons were somewhat relaxed. Since then, courts have generally followed this rule.

5. Kim (2001) suggested that the frequency of dismissal in the field have already been increased since the deregulation of dismissal law was first discussed at the Reform Committee of Korean Industrial Relations

in 1996. 
6. The dismissal laws established at 1998 (Article 31, Korean Labor Standards Act) included: (i) the employer must make every effort to avoid dismissals, in other words, dismissals should be used only as the last resort in adjusting the workforce; (ii) the selection of employees to be dismissed must be based on fair and reasonable criteria; (iii) the employer must consult sincerely (in good faith) with trade unions as to the measures to avoid dismissals and selection of dismissed workers; and (iv) employee representatives or unions must be notified at least 60 days in advance of dismissals. OECD (1999) reports that Korea ranks 10th among 27 OECD countries in the overall legal job protection. Furthermore, Korea ranks 3rd in the difficulty of dismissal for economic reasons.

7. Lee and Lee (2004) suggested that the Korean management and union lacked proper organizational power, participating in such a contentious tripartite process artificially divided and intensified conflicts between the upper representatives and the lower level members.

8. Korean employer's groups advocated a new adoption of the liberalized dismissal law because they believed this legislation would provide a greater freedom for employers to make employment adjustments. On the contrary to Korean employer's groups, U.S. employer's groups supported a new adoption of a  more protective dismissal law. Krueger (1991) explained the intriguing process of U.S. unjust dismissal legislation and suggested that U.S. employer groups, responding to the threat of large and variable damage awards imposed by the judicial system, eventually support unjust dismissal legislation in order to clearly define property rights, reduce uncertainty, and limit employer liability. 

9. The similar point has been raised in a different context. Poutsma and Delsen (2004) agued that the decentralization in the industrial relations of Netherlands raised the transaction cost in the Dutch labor market. They argued that the higher transaction costs were expressed in the increasing lawyer density, the rising expenditure on legal services, the higher intensity of supervising personnel, and the rising number of days lost due to strikes and other industrial conflicts. The collective agreement à la carte were also accompanied by higher engagement, administrative, monitoring, negotiating and maintenance costs.

10. The inter-temporally inconsistent and ill-coordinated deregulation of dismissal law prevent the law from enhancing efficiency. Armour and Deakin (2002) identify conditions under which the law functions positively in enhancing efficiency. They emphasize conditions that effective mechanisms of employee representation are in place and thereby employees’ acquired rights can be waived in the interests of preserving employment are clearly specified. 

11. In order to scrutinize all cases of unjust dismissals, two references for unjust dismissal cases were used. The first one is the literature survey on the Collection of Cases of the Korean Labor Relations Commission (KLRC), the Collection of Cases of the Korean District and High Court and the Collection of Cases of Korean Supreme Court. Even if these literature survey provided a whole set of cases, some cases of High Court and Supreme Court did not provide information on variables utilized in our empirical analysis. Secondary sources from web sites such as Lex, Kingsfield and Net-Law were useful in searching the full information described in the lower court cases corresponding to the upper-level court case.

12. McShane and McPhillips (1987) use the tenure variable for their empirical study about the Canadian court cases. In Canada, when an employee has been unjustly dismissed, the courts decide the length of reasonable notice that should have been given and award a severance payment in lieu of that notice. They found that the tenure variable is the strongest predictor in the court's determination. 

13. See Korean Supreme Court 96NU8031 and Korean Supreme Court 92DA34858; see also Choi (2004) for the general survey on decision criteria of Korean court.

14. Cho (2004) and Cho and Kim (2004) suggested that the seniority based salary system combined with a mandatory retirement system had played a role of implicit contracts inducing employees' effort long before the financial crisis. However, after the financial crisis, the firms with mounting labor cost with long tenured employees under the seniority based salary system seemed to make Korean employers seeking more for numerical flexibility.   

15. The statistical value z of the standardized normal distribution is calculated according to the following equation:
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, p-value of period change has been calculated.
16. As 30 cases involving government-owned firms, 25 for hospitals, 25 for nonprofit organizations, and 40 cases for educational institutes are excluded from the 859 cases, 738 cases of profit making firms are exploited to examine the trends of differently sized firms.
17. The Korean labor legislations requires the employers planning dismissals to negotiate (e.g., Article 31, Labor Standards Act) with union leaders or employees' representative. The low rate of union organization in small firms may contribute to greater unjust dismissals. Among the union members in Korea, the members who work in the establishments with employees larger than or equal to 1,000 occupy 63% and the members in the establishment with employees larger than or equal to 300 occupy 78.3% (The Survey of National Union Organization, the Korean Ministry of Labor, 2000).

18. The change of WTENURE in small firms between the second and third period was significant between the second and third period, while the changes of WTENURE in large firms between the second and third period was insignificant.
19. During the financial crisis, in the aftermath of the crisis, many firms in Korea have pursued structural downsizing under which the tendency to economize on labor costs, reduce redundant labor and hence squeeze out profits, has become stronger. The restructuring process in small firms concerted with a weak union power may cause the employer's unjust dismissal for long tenured employees to increase rapidly in the third period for small firms. 
20. McShane and McPhillips (1987) also empirically demonstrated that the court's frequency of adjudicating unjust dismissal increased with an increase in the plaintiff's tenure.  

21. The same factors were first explained by Dickens et. al. (1984) in explaining reasons for a low plaintiff win rate in British Tripartite Tribunals in 1970s. 

22. There are some previous studies suggesting that the labor market condition affects the court decision. For example, using firing cases in an Italian bank, Ichino, Polo and Rettore (2001) show that local labor market conditions influence the court's decision: the same misconduct episode may be considered sufficient for firing in a tight labor market but insufficient otherwise. McShane and McPhillips (1987) also show that the court's frequency of adjudicating unjust dismissal also increases as the labor market faced by the plaintiff becomes tight.

23. For example, see KLRC 1999BuHae4; Supreme Court 2002Na58138; Supreme Court 2003Du4119.
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