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In recent years, almost all continents have suffered severe damage as a result of oil spills. The most known ones probably occurred in Europe. The names Torrey Canyon, Amoco Cadiz etcetera still come to mind as major incidents that occurred in the 1960s and ‘70s. The international legislator reacted soon after the Torrey Canyon incident with a Convention on the Civil Liability for Oil Pollution Damage of 1969 and with an additional Fund Convention. The goals of these legal arrangements were to guarantee some compensation to victims of oil pollution incidents. A strict liability was imposed on the tanker owner and the liability was channeled to him, but strict limits on the liability applied. The new incident with Amoco Cadiz made clear that the then existing limits did not suffice to compensate the victims and additional institutional arrangements were proposed (in the form of amendments and protocols). 
Meanwhile, the US also was severely hit by the Exxon Valdez incident that led to severe damage in the state of Alaska. The US, that had not joined the international oil pollution conventions, then instituted its own Oil Pollution Act in 1990. Meanwhile, other new incidents again hit the coasts of Europe, more particularly the Erika (before the coast of Brittany-France) and the Prestige (before the coast of Gallicia-Spain). Again, new changes to the conventions took place in order to increase the amounts available.

Of course, the problem of oil pollution is not at all limited to Europe and the US. With the demand for oil increasing in Asia as well, the sea borne trade has enormously increased to that continent as well. One reason is that China, with its fast developing economy, has turned from a oil exporter into an oil importer, increasing the demand for oil transport. Also many Asian states have therefore recently been the victim of serious oil spills.
Not withstanding the ever changing legal landscape (more particularly the ever new amendments and changes to the existing conventions) the current international regime seems hardly able to provide an adequate prevention and compensation of oil spills. In that respect, it is, from a law and economics perspective, striking that the regime in the international convention is quite different than traditional tort law in most legal systems. For instance: not all parties involved in a oil pollution incident are held liable, but the liability is (often exclusively) limited to the tanker owner. The fact that a strict liability rule applies may not be such an exception, since that is often the case for environmental damage. However, in this case short statutes of limitation apply and there is a so-called cap on liability. Above the amount of limited liability of the tanker owner, compensation is provided through an international oil pollution fund. 

The goal of our paper is to critically examine the compensation for oil pollution damage as arranged in the international conventions (more particularly the CLC and fund convention) from a law and economics perspective. The traditional economic analysis of accident law will be used to sketch how, in a theoretical perspective, the optimal compensation of victims of oil pollution damage should take place. Then, the conventions will be described and critically analyzed, using the economic framework. After this critical economic analysis, the question will also be addressed to what extent (at a normative level) suggestions for improvements of the current conventions could be made to make them more in line with the predictions of economic analysis. 

Hence, the paper will be structured as follows: after an introduction (I), a theoretical approach will be presented (II) whereby the basic economic literature will be used to indicate how compensation for victims of oil pollution damage could be arranged through various legal instruments in a way to increase social welfare. In that respect, attention will of course been given to the question whether victims are third parties or stand in a contractual relationship with the tanker owner (in which case the Coase Theorem might provide a solution). The question of the efficient liability rule will be addressed (strict liability or negligence) as well as whether the contributory negligence of victims should be taken into account. Attention will also be given to the question whether a financial limit should be placed on the liability of the tanker owner and whether guarantees against insolvency should be provided. Given potentially limited possibilities of insurance markets, the question whether alternative compensation mechanisms (like a compensation fund) should be used will be addressed as well. Moreover, according to Shavell’s criteria it will be examined whether the liability rules should be supplemented with regulation.
After this theoretical approach, a brief overview of the legal regime as developed in the international conventions will be presented (III). Then, the existing legal regime (III) will be submitted to a critical economic test in (IV) using the theoretical approach in (II). To the extent that the economic test leads to a finding that in some respects, the current legal situation does not match with the economic model finally some policy recommendations will be formulated (V) indicating how the reform process of the international conventions could benefit from economic analysis. 
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